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32.000 Scope of pat.

This part prescribes policies and procedures for contrac

financing and other payment mattefihis includes—

“Unusual contract financing” means any financing not
deemed customary contract financing by the agency
Unusual contract financing is financing that is legal and
proper under applicable laws, but that the agency has not
authorized contracting fiders to use without specific
reviews or approvals by higher management.

32.002 Applicability of subparts.
(a) The following sections and subparts of this part are
applicable to all purchases subject to Part 32:
(1) Sections 32.000 through 32.005.
(2) Subpart 32.3, Loan Guarantees for Defense
Production.
(3) Subpart 32.6, Contract Debts.
(4) Subpart 32.7, Contract Funding.
(5) Subpart 32.8Assignment of Claims.
(6) Subpart 32.9, Prompt Payment.
(7) Subpart 32.1, Electronic Fund3ransfer
(b) Subpart 32.2, Commercial Item Purchase Financing,
is applicable only to purchases of commercial items under
authority of Part 12.
(c) The following subparts of this part are applicable to

{all purchases made under any authority other than Part 12:

(1) Subpart 32.1, Non-Commercial Item Purchase

(a) Payment methods, including partial payments and Financing.

progress payments based on percentage or stage of eompl%Om

tion;

(b) Loan guarantees, advance payments, and progress

payments based on costs;

(c) Administration of debts to the Government arising

out of contracts;

(d) Contract funding, including the use of contract
clauses limiting costs or funds;

(e) Assignment of claims to aid in private financing;

() Selected payment clauses;

(g) Financing of purchases of commercial items;

(h) Performance-based payments; and

(i) Electronic funds transfer payments.

32.001 Definitions.

(2) Subpart 32.4,Advance Payments For Non-
mercial Items.

(3) Subpart 32.5, Progress Payments Based on Costs
(4) Subpart 32.10, Performance-Based Payments.

32.003 Simplified acquisition procedures financing.

Unless agency regulations otherwise permit, contract
financing shall not be provided for purchases made under
the authority of Part 13.

32.004 Contract performance in foreign countries.

The enforceability of contract provisions for security of
Government financing in a foreign jurisdiction is dependent
upon local law and procedur®rior to providing contract
financing where foreign jurisdictions may become
involved, the contracting @€er shall ensure the

“Contract action,” as used in this part, means an actionGovernment's security is enforceablnis may require the

resulting in a contract, as defined iARF Subpart 2.1,

provision of additional or digérent security than that nor

including contract modifications for additional supplies or mally provided for in the standard contract clauses.

services, but not including contract modifications that are

within the scope and under the terms of the contract, such ag2.005 Consideration for contract financing.

contract modifications issued pursuant to the Changes

clause, or funding and other administrative changes.

(a) Requiement.When a contract financing clause is
included at the inception of a contract, there shall be no sep

“Customary contract financing” means that financing arate consideration for the contract financing clad@ee
deemed by an agency to be available for routine use By convalue of the contract financing to the contractor is expected

tracting oficers. Most customary contract financing
arrangements should be usable by contractifigeo$ with
out specific reviews or approvals by higher management.

to be reflected in either (1) a bid or negotiated price that will
be lower than such price would have been in the absence o
the contract financing, or (2) contract terms and conditions,
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other than price, that are more beneficial to the Governmentan individual contract or any group of contracteeted by
than they would have been in the absence of the contracthe fraud.

financing. Adequate new consideration is required for

changes to, or the addition of, contract financing after 32.006-2 Definitions.

award. As used in this section—

(b) Amount of new consideratiofhe contractor may “Remedy coordination @itial” means the person or
provide new consideration by monetary or nonmonetary entity in the agency who coordinates within that agency the
means, provided the value is adequdtee fair and rea  administration of criminal, civil, administrative, and eon
sonable consideration should approximate the amount bytractual remedies resulting from investigations of fraud or

which the price would have been less had the contractcorruption related to procurement activitidSee 10 U.S.C.
financing terms been contained in the initial contraictthe 2307(h)(10) and 41 U.S.C. 255(g)(9).)

absence of definite information on this point, the contract  «gypstantial evidence” means information fiignt to
ing officer should apply the following criteria in evaluating  sypport the reasonable belief that a particular act or-omis
whether the proposed new consideration is adequate: sion has occurred.
(1) The value to the contractor of the anticipated
amount and duration of the contract financing at the 32 006-3 Responsibilities.

imputed financial_costs of thg equivalent working capital. (a) Agencies shall establish appropriate procedures to
(2) The estimated profit rate to be earned through jmplement the policies and procedures of this section.
contract performance. (b) Government personnel shall report suspected fraud

(c) Interest. Except as provided in Subpart 32.4, tg|ated to advance, partial, or progress payments in-accor
Advance Payments for Non-Commercial Items, the contracty. o with agency regulations

shall not provide for any other type of specific ¢jea, such
as interest, for contract financing. 32 006-4 Procedures.

(a) In any case in which an agency's remedy coordina
tion official finds substantial evidence that a contractor's
request for advance, partial, or progress payments under a
contract awarded by that agency is based on fraud, the rem
edy coordination dicial shall recommend that the agency
head reduce or suspend further payments to the contractor
The remedy coordinationfidial shall submit to the agency

32.006 Reduction or suspension of contract payments
upon finding of fraud.

32.006-1 General.

(a) UnderTitle 10 of the United States Code, the statutory
authority implemented by this section is available only to the
Department of Defense; this statutory authority is not avail . . e
able to the Nationaeronautics and Spageiministration or he_‘"“_’ 6} w_nttt_—:'n report setting forth the remedy co_ordmatmn
the United States Coast Guatdnder the Federal Property official’s findings that support each recommendation.

andAdministrative Serviceéct (41 U.S.C. 255), this statu (b), Uppn recgiving a recommendation fro.m the remedy
tory authority is available to all agencies subject toAkat coordination dicial under paragraph (a) of this subsection,
(b) 10 U.S.C. 2307(h)(2) and 41 U.S.C. 255, as the agency head shall determine whether substantial evi

amended by the FederAtquisition StreamliningAct of dence exists that the request for payment under a contract is
1994, Public Law 103-355, provide for a reduction or sus Pased on fraud. _ S
pension of further payments to a contractor when the (c) If the agency head determines that substantial evi
agency head determines there is substantial evidence tht€nce exists, the agency head may reduce or suspend further
the contractor's request for advance, partial, or progresgP@yments to the contractor under théeeted contract(s).
payments is based on frau@ihis authority does not apply ~ Such reduction or suspension shall be reasonably commen
to commercial interim payments under Subpart 32.2, er per surate with the anticipated loss to the Government resulting
formance-based payments under Subpart 32.10. from the fraud.

(c) The agency head may not delegate his or her respon  (d) In determining whether to reduce or suspend further
sibilities under these statutes below Level 6§ the payment(s), as a minimum, the agency head shal con
Executive Schedule. sider—

(d) Authority to reduce or suspend payments under (1) A recommendation from investigating fiokrs
these statutes is in addition to other Government rights,that disclosure of the allegations of fraud to the contractor
remedies, and procedures. may compromise an ongoing investigation;

(e) In accordance with these statutes, agency head deter (2) The anticipated loss to the Government as a result
minations and decisions under this section may be made foof the fraud,;
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(3) The contractor's overall financial condition and (3) An assessment of thefefts of each action on the
ability to continue performance if payments are reduced orGovernment.
suspended,;

(4) The contractor's essentiality to the national Subpart 32.1—Non-Commecial Item
defense, or to the execution of the agencyfigiaf busk Purchase Financing
ness; and

(5) Assessment of all documentation concerning the 32.100 Scope of subpat.
alleged fraud, including documentation submitted by the  This subpart provides policies and procedures applicable
contractor in its response to the notice required by-para to contract financing and payment for any purchases other
graph (e) of this subsection. than purchases of commercial items in accordance with

(e) Before making a decision to reduce or suspend fur Part12.

ther payments, the agency head shall, in accordance with
agency procedures— 32.101 Authority .

(1) Notify the contractor in writing of the action pro- The basic_authority for t_he cont.ract financing described
posed by the remedy coordinatiorficél and the reasons [N this part is contained in section 305 of the Federal
therefor (such notice must be fciently specific to permit ~ Property andAdministrative ServicesAct of 1949

the contractor to collect and present evidence addressing th*1 U-S-C. 255), section 2307 of thérmed Services
aforesaid reasons); and ProcurementAct (10 U.S.C. 2307), anditle Illl of the

(2) Provide the contractor an opportunity to submit Defense ProductioAct of 1950 (50 U.S.CApp. 2091), as
information within a reasonable time, in response to the amended.
action proposed by the remedy coordinatidiciail. - . .
prop y y 32.102 Description of contract financing methods.

() When more than one agency has contradesctafd Ad N d ¢ by th
by the fraud, the agencies shall consider designating one (a) Advance payments are advances of money by the
éSovernment to a prime contractor before, in anticipation

agency as the lead agency for making the determination an
gency gency g inat of, and for the purpose of complete performance under one

decision. or more contractsThey are expected to be liquidated
(g) The agency shall retain in its files the written justifi ney P L 9
cation for each— from payments due to the contractor incident to perfor
(1) Decision of the agency head whether to reduce ormance of the contractsSince they are not measured by
4 furth s dy performance, they diér from partial, progress, or other
suspe(r21) ;écfér%iynn;zgosﬁ ?chived by an agency head inpayments based on the performance or partial performance
i ith h decisi y gency of a contract.Advance payments may be made to prime
CO?E)eCNtI(;)tnI;[”etr tﬁ;ﬁ 18?)C(|:2I(()arr]1.dar davs after the date of thecontractors for the purpose of making advances to subcon
, , X y -~ tractors.
redqctlon or suspension action, the remedy coordination (b) Progress payments based on costs are made on th
official shall— basis of costs incurred by the contractor as work progresses

(1) Review the agency head's determination on nqer the contractThis form of contract financing does not
which the reduction or suspension decision is based; and jhclude—

(2 Transmitargcommendatiop to the agency -head as (1) Payments based on the percentage or stage of
to whether the reduction or suspension should continue.  completion accomplished:

) (2) Payments for partial deliveries accepted by the

(a) In accordance with 41 U.S.C. 255, the head of an (3) Partial payments for a contract termination-pro
agency other than the Department of Defense, shall prepareposal; or
a report for each fiscal year in which a recommendation has (4) Performance-based payments.
been received pursuant to 32.006-4@gports within the (c) Loan guarantees are made by Federal Reserve banks
Department of Defense shall be prepared in accordancesn behalf of designated guaranteeing agencies, to enabl
with 10 U.S.C. 2307. contractors to obtain financing from private sources under
(b) In accordance with 41 U.S.C. 255 and 10 U.S.C. contracts for the acquisition of supplies or services for the
2307, each report shall contain— national defense.

(1) Each recommendation made by the remedy-coor  (d) Partial payments for accepted supplies and services
dination oficial, that are only a part of the contract requirements are autho
(2) The actions taken on the recommendation(s), rized under 41 U.S.C. 255 and 10 U.S.C. 230ffice of

with reasons for such actions; and Management and Budget Circuks125, Prompt Payment,
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requires agencies to pay for partial delivery of supplies or mance of essential contractSovernment financing shall
partial performance of services unless specifically prohib be provided only to the extent actually needed for prompt
ited by the contractAlthough partial payments generally and eficient performance, considering the availability of
are treated as a method of payment and not as a method gifrivate financing.Contract financing shall be administered
contract financing, using partial payments can assist con so as to aid, not impede, the acquisitiéyt.the same time,
tractors to participate in Government contracts without, or the contracting dicer shall avoid any undue risk of mene
with minimal, contract financingWhen appropriate, cen  tary loss to the Government through the financifbe
tract statements of work and pricing arrangements shall becontractors use of the contract financing provided and the
designed to permit acceptance and payment for discretecontractots financial status shall be monitored.
portions of the work, as soon as accepted (but see (b) If the contractor is a small business concern, the con
32.903()(2)). tracting oficer shall give special attention to meeting the
(e)(1) Progress payments based on a percentage orcontractots contract financing needdowever a contrae
stage of completion are authorized by the statutes cited irtor's receipt of a certificate of competency from the Small

32.101. BusinessAdministration has no bearing on the contrastor
(2) This type of progress payment may be used as aneed for or entitlement to contract financing.
payment method under agency procedufggency proce (c) Subject to specific agency regulations, the contract

dures must ensure that payments are commensurate witing officer may provide customary contract financing in
work accomplished, which meets the quality standardsaccordance with 321B. Unusual contract financing shall
established under the contra&urthermore, progress pay not be provided except as authorized in 32.1

ments may not exceed 80 percent of the eligible costs of (d) Unless otherwise authorized by agency regulation,

work accomplished on undefinitized contract actions. contract financing may be provided for contracts with—
(f) Performance-based payments are contract financing (1) Small business concerns, when the contract
payments made on the basis of— price will be greater than the simplified acquisition
(1) Performance measured by objective, quantifiable threshold; or
methods; (2) Other than small business concerns, when the
(2) Accomplishment of defined events; or contract price will be $1 million or more, or for a group of
(3) Other quantifiable measures of results. contracts, whose prices are greater than the simplified

acquisition threshold, that total $1 million or more.
32.103 Progress payments under construction

contracts. 32.105 Uses of contract financing.

When satisfactory progress has not been achieved by a (a) Contract financing methods covered in this part are
contractor during any period for which a progress paymentintended to be self-liquidating through contract perfor
is to be made, a percentage of the progress payment may bmance. Consequentlyagencies shall only use the methods
retained. Retainage should not be used as a substitute forfor financing of contractor working capital, not for the
good contract management, and the contractirfigeof expansion of contractawned facilities or the acquisition
should not withhold funds without causeeterminations of fixed assetsHowever under loan guarantees, excep
to retain and the specific amount to be withheld shall betions may be made for—
made by the contracting fafers on a case-by-case basis. (1) Facilities expansion of a minor or incidental
Such decisions will be based on the contractirfigefs nature, if a relatively small part of the guaranteed loan is
assessment of past performance and the likelihood that suchsed for the expansion and the contrdstaepayment
performance will continueThe amount of retainage with  would not be delayed or impaired; or
held shall not exceed 10 percent of the approved estimated (2) Other instances of facilities expansion for which
amount in accordance with the terms of the contract andcontract financing is appropriate under agency procedures.
may be adjusted as the contract approaches completion to (b) The limitations in this section do not apply to €on
recognize better than expected performance, the ability totracts under which facilities are being acquired for

rely on alternative safeguards, and other factbigon Government ownership.
completion of all contract requirements, retained amounts
shall be paid promptly 32.106 Order of preference.
The contracting dicer shall consider the following order
32.104 Providing contract financing. of preference when a contractor requests contract financing,

(a) Prudent contract financing can be a useful working unless an exception would be in the Governmnsehgst
tool in Government acquisition by expediting the perfor interestin a specific case:
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32.12-1

(a) Private financing without Government guarantte.
is not intended, howevethat the contractor be required to
obtain private financing—

(1) At unreasonable terms; or
(2) From other agencies.

(b) Customary contract financing (see 381

(c) Loan guarantees.

(d) Unusual contract financing (see 341

(e) Advance payments (see exceptions in 32.402(b)).

32.107 Need forcontract financing not a deterrent.
(a) If the contractor or déror meets the standards pre

and contracts when a fixed-price research and developmen
contract is contemplated;

(3) The clause at 52.232 Payments under Personal
Services Contracts, in solicitations and contracts for per
sonal services;

(4) The clause at 52.232, Payments under
Transportation Contracts andransportation-Related
Services Contracts, in solicitations and contracts for trans
portation or transportation-related services;

(5) The clause at 52.232, Payments under Fixed-
Price Construction Contracts, in solicitations and contracts
for construction when a fixed-price contract is contem

scribed for responsible prospective contractors at 9.104, theplated; and

contracting dicer shall not treat the contractemeed for
contract financing as a handicap for a contract aveagd;
as a responsibility factor or evaluation criterion.

(b) The contractor should not be disqualified from-con

tract financing solely because the contractor failed to

(6) The clause at 52.232, Payments under
Communication Service Contracts with Common Carriers,
in solicitations and contracts for regulated communication
services by common carriers.

(b) The contracting dicer shall insert the clause at

indicate a need for contract financing before the contract52.2327, Payments undéfime-and-Materials and Labor

was awarded.

32.108 Financial consultation.

Hour Contracts, appropriately modified with respect to
payment due dates in accordance with agency regulations
in solicitations and contracts when a time-and-materials or

Each contracting fite should have available and use the laborhour contract is contemplated. (i) the nature of the
services of contract financing personnel competent te eval work to be performed requires the contractor to furnish

uate credit and financial problemB resolving any
guestions concerning—

(a) The financial capability of an f#ror or contractor to
perform a contract, or

(b) What form of contract financing is appropriate in a
given case, the contractingioér should consult the appro
priate contract financing fife.

32.109 Termination financing.

material that is regularly sold to the general public in the
normal course of business by the contractor and (ii) the
price is under the limitations prescribed in 16.601(b)(3), the
contracting dicer shall use the clause with Adternate |.
If a laborhour contract is contemplated, and if no specific
reimbursement for materials furnished is intended, the con
tracting oficer may use the clause with Adternate II.

(c) The contracting dicer shall insert the following
clauses, appropriately modified with respect to payment due

To encourage contractors to invest their own funds in dates in accordance with agency regulations:

performance despite the susceptibility of the contract o ter

(1) The clause at 52.232-8, Discounts for Prompt

mination for the convenience of the Government, the Payment, in solicitations and contracts when a fixed-price sup
contract financing procedures under this part may beply contract or fixed-price service contract is contemplated.

applied to the financing of terminations either in connection

(2) A clause, substantially the same as the clause at

with or independently of financing for contract performance 52.232-9, Limitation oWithholding of Payments, in sotic

(see 49.12-1).
32.10 [Reserved]

32.111 Contract clauses fornon-commercial purchases.
() The contracting dicer shall insert the following

clauses, appropriately modified with respect to payment due

dates, in accordance with agency regulations—
(1) The clause at 52.23P, Payments, in solicitations

and contracts when a fixed-price supply contract, a fixed-
price service contract, or a contract for nonregulated Price Architect-Engineer

communication services is contemplated;
(2) The clause at 52.232 Payment under Fixed-

itations and contracts when a supply contract, research anc
development contract, service contract, time-and-materials
contract, or labehour contract is contemplated that
includes two or more terms authorizing the temporary-with
holding of amounts otherwise payable to the contractor for
supplies delivered or services performed.

(d) The contracting diicer shall insert the following
clauses, appropriately modified with respect to payments
due dates in accordance with agency regulations:

(1) The clause at 52.230, Payments under Fixed-
Contracts, in fixed-price
architect-engineer contracts.

(2) The clause at 52.23P1, Extras, in solicitations

Price Research and Development Contracts, in solicitationsand contracts when a fixed-price supply contract, fixed-
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price service contract, or a transportation contract is con (1) Whether the prime contractor has submitted
templated. requests for progress payments or other payments to the
Federal Government under the contract; and
32.112 Payment of subcontractors undercontracts for (2) Whether final payment under the contract has
non-commercial items. been made by the Federal Government to the prime con
tractor
32.112-1 Subcontractor assetions of nonpayment. (b) In accordance with 5 U.S.C. 552(b)(1), this subsec

(@) In accordance with Section 806(a)(4) of Pub. L. tion does not apply to matters that are—
102-190, as amended by Sections 2091 and 8105 of Pub. L. (1) Specifically authorized under criteria established
103-355, upon the assertion by a subcontractor or supplierby an Executive order to be kept classified in the interest of
of a Federal contractor that the subcontractor or supplier hagiational defense or foreign policy; and
not been paid in accordance with the payment terms of the (2) Properly classified pursuant to such Executive
subcontract, purchase order other agreement with the order
prime contractqrthe contracting diter may determine—
(1) For a construction contract, whether the contrac 32.113 Customary contract financing.
tor has made— The following contract financing arrangements are cus
(i) Progress payments to the subcontractor or sup to'mary_ contract financing When' provided in accordance
plier in compliance with Chapter 39 gitle 31, United Wit this part and agency regulations— _
States Code (Prompt Payméut); or -(a) Flnancmg of shipbuilding, or shlp_conversmp, alter
(i) Final payment to the subcontractor or supplier ation, or repair when agency regulations provide for
in compliance with the terms of the subcontract, purchaseP'097eSs payments based on a percentage or stage -0f com
order or other agreement with the prime contractor; pletion;

(2) For a contract other than construction, whether (b) Financing of construction or architect-engineer ser

the contractor has made progress payments, final paymentsv,ICeS pu_rchas_,ed under the authority of Pa_rt 36; .
(c) Financing of contracts for supplies or services

or other payments to the subcontractor or supplier in-com . :
bay PP awarded under the sealed bid method of procurement in

pliance with the terms of the subcontract, purchase ,arder . - .
other agreement with the prime contractor: or accordance with Part 14, or under the competitive negotia
g P ' tion method of procurement in accordance with Part 15,

(3) For any contract, whether the contractor's certifi .
tion of ment of beontractor or lier through progress payments based on costs in accordance
cation of payment of a subcontractor or supplier .. Subpart 32.5;

accompanying its payment request to the Government is (d) Financing of contracts for supplies or services

accurate._ . . awarded under a sole-source acquisition as defined in Part 6

(b) If, in n_1akmg the_determmatlon |n_ p_aragr_aphs (@) and using the procedures of Part 15, through either progress
and (2) of this subsection, the contractincef finds the . nents hased on costs in accordance with Subpart 32.5,
prime contractor is not in compliance, the contractirfg: of ), performance-based payments in accordance with Subpart

cer may— . 32.10 (but not both)Performance-based payments are the
(1) Encourage the contractor to make timely payment preferred method when the contractingicedr finds them
to the subcontractor or supplier; or practical, and the contractor agrees to their use;

(2) If authorized by the applicable payment clauses, () Financing of contracts for supplies or services
reduce or suspend progress payments to the contractor  through advance payments in accordance with Subpart 32.4;
(C) If the Contractlng dfcer detel‘mlnes that a Cer“ﬂca (f) Financing of contracts for Supp”es or Services

tion referred to in paragraph (a)(3) of this subsection is through guaranteed loans in accordance with Subpart 32.3;
inaccurate in any material respect, the contractirfigenf or

shall initiate administrative or other remedial action. (g) Financing of contracts for supplies or services
through any appropriate combination of advance payments,
32.112-2 Subcontractor requests forinformation. guaranteed loans, and either performance-based payments
(@) In accordance with Section 806(a)(@) Pub. L.  or progress payments (but not both) in accordance with their

102-190, as amended by Sections 2091 and 8105 of Pub. Lrespective subparts.

103355, upon the request of a subcontractor or supplier

under a Federal contract for a non-commercial item, the32.114 Unusual contract financing.

contracting dicer shall promptly advise the subcontractor Any contract financing arrangement that deviates from
or supplier as to— this part is unusual contract financingnusual contract
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PART 32—CONTRACTFINANCING 32.202-4

financing shall be authorized only after approval by the offeror than the dérors normal method of customer
head of the agency or as provided for in agency regulationsfinancing; and
(8) The contracting dicer obtains concurrence from

Subpart 32.2—Commecial Iltem Purchase the payment dice concerning liquidation provisions when
Financing required by 32.206(e).
(c) Difference fom non-commeifal financing.
32.200 Scope of subpat. Government financing of commercial purchases under this

This subpart provides policies and procedures for-com subpart is expected to be fdifent from that used for non-
mercial financing arrangements under commercial commercial purchases under Subpart 32.1 and its relatec

purchases pursuant to Part 12. subparts.While the contracting €iter may adapt tech
nigues and procedures from the non-commercial subparts
32.201 Statutory authority. for use in implementing commercial contract financing

10 U.S.C. 2307(f) and 41 U.S.C. 255(f) provide that pay arrangements, the contractingficédr must have a full
ment for commercial items may be made under such termaunderstanding of &fcts of the dilering contract environ
and conditions as the head of the agency determines arenents and of what is needed to protect the interests of the
appropriate or customary in the commercial marketplace Government in commercial contract financing.

and are in the best interest of the United States. (d) Unusual contract financingAny contract financing
arrangement not in accord with the requirements of agency

32.202 General. regulations or this part is unusual contract financing and
requires advance approval in accordance with ageney pro

32.202-1 Policy. cedures.If not otherwise specified, such unusual contract

(@) Use of financing in contractdt is the responsibility  financing shall be approved by the head of the contracting
of the contractor to provide all resources needed for perfor activity.
mance of the contraciThus, for purchases of commercial (e) Best inteest of the GovernmenT he statutes cited in
items, financing of the contract is normally the contractor's 32.201 do not allow contract financing by the Government
responsibility However in some markets the provision of unless itis in the best interest of the United Stafegncies
financing by the buyer is a commercial practite.these may establish standards to determine whether contract
circumstances, the contractindgiogér may include appropti financing is in the best interest of the Governmdrtese
ate financing terms in contracts for commercial purchasesstandards may be for certain types of procurements, certair
when doing so will be in the best interest of the Government.types of items, or certain dollar levels of procurements.
(b) Authorization.Commercial interim payments and
commercial advance payments may be made under the fol32.202-2 Types of payments forcommercial item
lowing circumstances— purchases.
(1) The contract item financed is a commercial-sup These definitions incorporate the requirements of the
ply or service; statutory commercial financing authority and the imple
(2) The contract price exceeds the simplified acquisi mentation of the Prompt Paymeat.
tion threshold; “Commercial advance payment” means a payment made
(3) The contracting dicer determines that it is before any performance of work under the contratie
appropriate or customary in the commercial marketplace toaggregate of these payments shall not exceed 15 percent ¢
make financing payments for the item; the contract priceThese payments are contract financing
(4) Authorizing this form of contract financing is in  payments for prompt payment purposies.,(not subject to
the best interest of the Government (see paragraph (e) ofhe interest penalty provisions of the Prompt Payretin
this subsection); accordance with Subpart 32.9Jhese payments are not
(5) Adequate security is obtained (see 32.202-4); subject to Subpart 32.4Advance Payments for Non-
(6) Prior to any performance of work under the-con Commercial Items.
tract, the aggregate of commercial advance payments shall “Commercial interim payment” means any payment that
not exceed 15 percent of the contract price; is not a commercial advance payment or a delivery pay
(7) The contract is awarded on the basis of competi ment. These payments are contract financing payments for
tive procedures oiif only one ofer is solicited, adequate prompt payment purposese(, not subject to the interest
consideration is obtained (based on the time value of thepenalty provisions of the Prompt Paymeéut in accor
additional financing to be provided) if the financing is dance with Subpart 32.9A commercial interim payment
expected to be substantially more advantageous to thas given to the contractor after some work has been done,
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whereas a commercial advance payment is given to the conperformance, as long as it is always equal to or greater than
tractor when no work has been done. the amount of unliquidated financing.

“Delivery payment” means a payment for accepted sup  (b) Paramount lien.(1) The statutes cited in 32.201
plies or services, including payments for accepted partialprovide that if the Government's security is in the form of a
deliveries. Commercial financing payments are liquidated lien, such lien is paramount to all other liens andficéfe
by deduction from these paymenielivery payments are  immediately upon the first payment, without filing, notice,

invoice payments for prompt payment purposes. or other action by the United States.
(2) When the Government's security is in the form of
32.202-3 Conducting market reseach about financing a lien, the contract shall specify what the lien is ugog,
terms. the work in process, the contractor's plant, or the contractor's

Contract financing may be a subject included in the- mar jnventory Contracting dicers may be flexible in the choice

ket research conducted in accordance with Partifl0. of assetsThe contract must also give the Government a
market research for contract financing is conducted, theyjgnt to verify the existence and value of the assets.

contracting dicer should consider— _ (3) Provision of Government financing shall be €on
_ (&) The extent to which other buyers provide contract gitioned upon a contractor certification that the assets
financing for purchases in that market; subject to the lien are free from any prior encumbrances.

(b) The overall level of financing normally provided;  prior liens may result from such things as capital equipment

(c) The amount or percentages of any payments equiva j5ans  installment purchases, working capital loans, various
lent to commercial advance payments (see 32.202-2); lines of credit, and revolving credit arrangements.

(d) The basis for any payments equivalent to commer (c) Other assets as securitgontracting dicers may

;:ial interim dpayments (see 32'202'2_)’ ‘ZS well as the o,nsiger the guidance at 28.203-2, 28.203-3, and 28.204 in
requer|\1/|cytﬁn q amfo:{nts. dort_percefntagfs, ?nf. . determining which types of assets may be acceptable as secu

() Methods o \quidation of contract financing pay rity. For the purpose of applying the guidance in Part 28 to
ments_ and any special or unusual payment terms appllcabl?his subsection, the term “surety” and/or “individual surety”
to delivery payments (see 32.202-2). should be interpreted to meanfabr” and/or “contractot

32.202-4 Security for Government financing. (d) Other forms of securityOther acceptable forms of

(a) Policy. (1) 10 U.S.C. 2307(f) and 41 U.S.C. 255(f) S€Curty include— .
require the Government to obtain adequate security for. (1) _An I ev_oca_ble_ Ie.tter of credit from a federally
Government financingThe contracting dicer shall spec insured financial institution; .
ify in the solicitation the type of security the Government . (2) A bond from a surepacceptable in accordance
will accept. If the Government is willing to accept more with Part 28 (note that the bond must guarantee repayment
than one form of securitthe oferor shall be required to of the unliquidated contract financing);
specify the form of security it will providelf acceptable to (3) A guarantee of repayment from a person or cor
the contracting dicer, the resulting contract shall specify Poration of demonstrated liquid net worth, connected by

the security (see 32.206(b)(1)(iv)). significant _ownerghip t.o. the contractor; or

(2) Subject to agency regulations, the contracting (4) Title to identified contractor assets of adequate
officer may determine the fefror's financial condition to be worth.
adequate securityprovided the déror agrees to provide () Management of risk and securith establishing

additional security should that financial condition become contract financing terms, the contractindiasfr must be

inadequate as security (see paragraph (c) of the clause @ware of certain risks-or example, very high amounts of

52.232-29, Terms for Financing of Purchases of financing early in the contract (front-end loading) may

Commercial Items)Assessment of the contrac®ffinan unduly increase the risk to the Governmehte security

cial condition shall consider both net worth and liquidify ~ and the amounts and timing of financing payments must be

the contracting dicer finds the dferor's financial condition ~ analyzed as a whole to determine whether the arrangement

is not adequate securitye contracting dicer shall require ~ Will be in the best interest of the Government.

other adequate securitiParagraphs (b), (c), and (d) of this

subsection list other (but not all) forms of security that the 32.203 Determining contract financing terms.

contracting dicer may find acceptable. When the criteria in 32.202-1(b) are met, the contracting
(3) The value of the security must be at least equal to officer may either specify the financing terms in the solici

the maximum unliquidated amount of contract financing tation (see 32.204) or permit eaclfeobr to propose its own

payments to be made to the contracfidre value of secu customary financing terms (see 32.208%)jhen the con

rity may be adjusted periodically during contract tracting oficer has sufcient information on financing
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32.206

terms that are customary in the commercial marketplace forimputed cost of financing is the sum of the imputed costs of

the item, those terms may be specified in the solicitation.

32.204 Procedures for contracting officer-specified
commercial contract financing.
The financing terms shall be included in the solicitation.

each of the financing payments.

(4) The time value of proposal-specified contract
financing arrangements shall be calculated using as the
interest rate the Nominal Discount Rate specified in
Appendix C of OMB CirculaA-94, “Benefit-Costnalysis

Contract financing shall not be a factor in the evaluation of of Federal Programs; Guidelines and Discounts”, appropri
resulting proposals, and proposals of alternative financingate to the period of contract financing/here the period of
terms shall not be accepted (but see 14.208 and 15.606 corproposed financing does not match the periods in the OMB

cerning amendments of solicitationsjowever an ofer
stating that the contractingfimier-specified contract financ
ing terms will not be used by thefedfor does not alter the
evaluation of the &ér, nor does it render thefef nonre
sponsive or otherwise unacceptahlie.the event of award
to an oferor who declined the proposed contract financing,

the contract financing provisions shall not be included in the

resulting contractContract financing shall not be a basis
for adjusting oferors' proposed prices, because tliectof
contract financing is reflected in eachfesbr's proposed
prices.

32.205 Procedures for offeror-proposed commetial
contract financing.

(&) Under this procedure, eachfaror may propose
financing terms.The contracting dicer must then deter
mine which ofer is in the best interests of the United States.

(b) Solicitations. The contracting dicer shall include
in the solicitation the provision at 52.232-31, Invitation to
Propose Financinglerms. The contracting dicer shall
also—

(1) Specify the delivery payment (invoice) dates that
will be used in the evaluation of financing proposals; and
(2) Specify the interest rate to be used in the evalua

tion of financing proposals (see paragraph (c)(4) of this

section).
(c) Evaluation of poposals.(1) When contract financ
ing terms vary among farors, the contracting fi€er must

Circular, the interest rate for the period closest to the finance
period shall be usedAppendix C is updated yeaylgnd is
available from the Qice of Economic Policy in the @€e

of Management and Budget (OMB).

32.206 Solicitation provisions and contract clauses.

(&) The contract shall contain the paragraph entitled
“Payment” of the clause at 52.212-4, Contréetms and
Conditions—Commercial Iltemdf the contract will pre
vide for contract financing, the contractingficér shall
construct a solicitation provision and contract claudgis
solicitation provision shall be constructed in accordance
with 32.204 or 32.205If the procedure at 32.205 is used,
the solicitation provision at 52.232-31, Invitation to Propose
Financing Terms, shall be includedlhe contract clause
shall be constructed in accordance with the requirements of
this subpart and any agency regulations.

(b) Each contract financing clause shall include:

(1) A description of the—

(i) Computation of the financing payment
amounts (see paragraph (c) of this section);

(i) Specific conditions of contractor entitlement
to those financing payments (see paragraph (c) of this sec
tion);

(iii) Liquidation of those financing payments by
delivery payments (see paragraph (e) of this section);

(iv) Security the contractor will provide for
financing payments and any terms or conditions specifically

adjust each proposed price for evaluation purposes to reflecapplicable thereto (see 32.202-4); and

the cost of providing the proposed financing in order to

(v) Frequencyform, and any additional content of

determine the total cost to the Government of that particularthe contractor's request for financing payment (in addition

combination of price and financing.

(2) Contract financing results in the Government
making payments earlier than it otherwise wodldorder
to determine the cost to the Government of making pay
ments earlierthe contracting diter must compute the

imputed cost of those financing payments and add it to the

to the requirements of the clause at 52.232729ms for
Financing of Purchases of Commercial Items; and
(2) Unless agency regulations authorize alterations,
the unaltered text of the clause at 52.232-B&ms for
Financing of Purchases of Commercial ltems.
(c) Computation of amounts, and contractor entitlement

proposed price to determine the evaluated price for eachprovisions. (1) Contracts shall provide that delivery pay

offeror.
(3) The imputed cost of a single financing payment is

ments shall be made only for completed supplies and
services accepted by the Government in accordance with

the amount of the payment multiplied by the annual interestthe terms of the contracContracts may provide for cem

rate, multiplied by the number of years, or fraction thereof,

mercial advance and commercial interim payments based

between the date of the financing payment and the date theipon a wide variety of bases, including (but not limited to)

amount would have been paid as a delivery paymEme.

achievement or occurrence of specified events, the passag
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of time, or specified times prior to the delivery date{®)e unless agency regulations provide alternative liquidation
basis for payment must be objectively determinablee methods.
clause written by the contractindioér shall specifyto the () Prompt payment for comnwéal purchase payments.

extent access is necessahe information and/or facilities  The provisions of Subpart 32.9, Prompt Payment, apply to
to which the Government shall have access for the purposeontract financing and invoice payments for commercial
of verifying the contractds entitlement to payment of con  purchases in the same manner they apply to non-commer
tract financing. cial purchasesThe contracting dicer is responsible for
(2) If the contract is awarded using thdesbr-pro- including in the contract all the information necessary to
posed procedure at 32.205, the clause constructed by thanplement prompt paymentn particulay contracting df-
contracting dicer under paragraph (b)(1) of this section cers must be careful to clearly féifentiate in the contract
shall contain the following: between contract financing and invoice payments and
(i) A statement that the fefor's proposed listing  between items having d&rent prompt payment times.
of earliest times and greatest amounts of projected financing (g) Installment payment financing for commiat items.
payments submitted in accordance with paragraph (d)(2) ofContracting dicers may insert the clause at 52.282
the provision at 52.232-31, Invitation to Propose Financing Installment Payments for Commercial Items, in solicitations
Terms, is incorporated into the contract, and and contracts in lieu of constructing a specific clause in
(i) A statement that financing payments shall be accordance with paragraphs (b) through (e) of this section,
made in the lesser amount and on the later of the date due iif the contract action qualifies under the criteria at
accordance with the financing terms of the contract, or in 32.2021(b) and installment payments for the item are either
the amount and on the date projected in the listing ofearli customary or are authorized in accordance with agency
est times and greatest amounts incorporated in the contracprocedures.
(3) If the security accepted by the contractinfjcef (1) Description. Installment payment financing is
is the contractds financial condition, the contractingfiof payment by the Government to a contractor of a fixed-num
cer shall incorporate in the clause constructed underber of equal interim financing payments prior to delivery

paragraph (b)(1) of this section the following— and acceptance of a contract itefhe installment payment
(i) A statement that the contrac®financial con arrangement is designed to reduce administrative costs.
dition has been accepted as adequate security forHowever if a contract will have a lge number of deliver
commercial financing payments; and ies, the administrative costs may increase to the point where
(i) A statement that the contractingficér may installment payments are not in the best interests of the
exercise the Governmestrights to require other security Government.
under paragraph (c), Security for Government Financing, of (2) Authorized types of installment payment financ
the clause at 52.232-2%erms for Financing of Purchases ing and rates.Installment payments may be made using the
of Commercial Items, in the event the contrastéinancial clause at 52.2330, Installment Payments for Commercial

condition changes and is found not to be adequate securityltems, either at the 70 percent financing rate cited in the
(d) Instructions for multiple apmmpriations. If contract clause or at a lower rate in accordance with agency
financing is to be computed for the contract as a whole, andprocedures.
if there is more than one appropriation account (or subac (3) Calculating the amount of installment financing
count) funding payments under the contract, the contractingpayments.The contracting dicer shall identify in the con
officer shall include, in the contract, instructions for distrib  tract schedule those items for which installment payment
ution of financing payments to the respective funds financing is authorizedMonthly installment payment
accounts.Distribution instructions and contract liquidation amounts are to be calculated by the contractor pursuant to
instructions must be mutually consistent. the instructions in the contract clause only for items autho
(e) Liquidation. Liquidation of contract financing pay  rized to receive installment payment financing.
ments shall be on the same basis as the computation of (4) Ligquidating installment paymentsf installment
contract financing payments; that is, financing payments payments have been made for an item, the amount paid to
computed on a whole contract basis shall be liquidated on ahe contractor upon acceptance of the item by the
whole contract basis; and a payment computed on a lineGovernment shall be reduced by the amount of installment
item basis shall be liquidated against that line itdntiq - payments made for the iterithe contractds request for
uidation is on a whole contract basis, the contractifigenf final payment for each item is required to show this
shall use a uniform liquidation percentage as the liquidationcalculation.
method, unless the contractindicér obtains the concur
rence of the cognizant paymenficé that the proposed 32.207 Administration and payment of commerial
liquidation provisions can be executed by thdtcef or financing payments.
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(a) Responsibility The contracting dicer responsible  August 14, 1953 (3CFR 1949-53), as amended, the
for administration of the contract shall be responsible for President has designated the following agencies as guaran

review and approval of contract financing requests. teeing agencies:

(b) Approval of financing equests.Unless otherwise (a) Department of Defense.
provided in agency regulations, or by agreement with the (b) Department of Engy.
appropriate payment facial— (c) Department of Commerce.

(1) The contracting dicer shall be responsible for (d) Department of the Interior
receiving, approving, and transmitting all contract financing  (e) Department oAgriculture.
requests to the appropriate paymefitef and (f) General ServiceAdministration.

(2) Each approval shall specify the amount to be  (g) NationalAeronautics and Spaéaministration.
paid, necessary contractual information, and the account(s)
(see 32.206(d)) to be cloggd for the payment. 32.303 General.
(c) Management of securityAfter contract award, the (a) Section 301 of the Defense Productiset authe
contracting dicer responsible for approving requests for rizes loan guarantees for contract performance or other
financing payments shall be responsible for determining operations related to national defense, subject to amounts

that the security continues to be adequéftéhe contrae annually authorized by Congress on the maximum obliga

tor's financial condition is the Governmengsecurity this tion of any guaranteeing agency under any loan, discount,
contracting dicer is also responsible for monitoring the advance, or commitment in connection therewith, entered
contractors financial condition. into under section 301(See 50 U.S.CGApp. 2091 for statu

tory limitations and exceptions concerning the authorization
Subpart 32.3—Loan Guarantees foiDefense of loan guarantee amounts and the use of loan guarantee

Production for the prevention of insolvency or bankrupjcy
(b) The guarantee shall be for less than 100 percent of
32.300 Scope of subpat. the loan unless the agency determines that—
This subpart prescribes policies and procedures for des (1) The circumstances are exceptional;
ignated agenciesjuarantees of loans made by private (2) The operations of the contractor are vital to the
financial institutions to borrowers performing contracts national defense; and
related to national defense (see 30.102). (3) No other suitable means of financing are avail
able.

32.301 Definitions. (c) Loan guarantees are not issued to other agencies o

“Borrower,” as used in this subpart, means a contractor the Government.
subcontractor (at any tier), or other supplier who receives a (d) Guaranteed loans are essentially the same as con

guaranteed loan. ventional loans made by private financial institutions,
“Federal Reserve Board” means the Board of Governorsexcept that the guaranteeing agency is obligated, on demani
of the Federal Reserve System. of the lenderto purchase a stated percentage of the loan and

“Guaranteed loan” or “Moan,” as used in this subpart, to share any losses in the amount of guaranteed percentag:
means a loan, revolving credit fund, or other financial It is the responsibility of the private financial institution to
arrangement made pursuant to Regulatiarf the Federal disburse and collect funds and to administer the loan.
Reserve Board, under which the guaranteeing agency idJnder Regulatio of the Federal Reserve Board (@ER
obligated, on demand of the lenderpurchase a stated per  245), any private financing institution may submit an appli
centage of the loan and to share any losses in the amount afation to the Federal Reserve Bank of its district for
the guaranteed percentage. guarantee of a loan or credit.

“Guaranteeing agengyas used in this subpart, means (e) Federal Reserve Banks will make the loan guarantee
any agency that the President has authorized to guaranteagreements on behalf of the guaranteeing agencies.
loans, through Federal Reserve Banks, for expediting (f) Under Section 302(c) of Executive Order 10480,

national defense production. August 14, 1953 (€FR 1949-53), as amended, all actions
and operations of Federal Reserve Banks, as fiscal agents
32.302 Authority . are subject to the supervision of the Federal Reserve Board

Congress has authorized Federal Reserve Banks to aclThe Federal Reserve Board is authorized to prescribe the
on behalf of guaranteeing agencies, as fiscal agents of théollowing, after consultation with the heads of guaranteeing
United States in the making of loan guarantees for defenseagencies:
production (Section 301, Defense Productiar of 1950 (1) Regulations governing the actions and operations
(50 U.S.C.App. 2091)). By Executive Order 10480, of fiscal agents.
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(2) Rates of interest, guarantee and commitment fees, (3) The application for a loan guarantee relates to a
and other chaes that may be made for loans, discounts, contract or subcontract within the cognizance of the con
advances, or commitments guaranteed by the guaranteeingyacting oficer.
agencies through the Federal Reserve Bamkgse pre (b) The agency shall evaluate the relevant data, includ
scriptions may be in the form of specific rates or limits, or ing the certificate of eligibilitythe accompanying data, and
in other forms. any other relevant information on the contracdimancial

(3) Uniform forms and procedures to be used in-con Status and performance, to determine whether authorization
nection with the guarantees. of a loan guarantee would be in the Governnsenterest.

(g) The guaranteeing agency is responsible for certify (c) If the contractor has several major national defense
ing eligibility for the guarantee and fixing the maximum contracts, it is normally not necessary to evaluate the eligi
dollar amount and maturity date of the guaranteed loan tobility of relatively minor contractsThe determination of
meet the contractts requirement for financing perfor  €ligibility should be processed, without delagsed on the
mance of the defense production contract on hand at thé°réponderance of the amount of the contracts.

time the guarantee application is submitted. (d) The certificate of eligibility shall include the follew
ing determinations:
32.304 Pocedures. (1) The supplies or services to be acquired are essen

tial to the national defense.
(2) The contractor has the facilities and the technical
and management ability required for contract performance.
(3) There is no practicable alternate source for the
acquisition without prejudice to the national defen@ehis
statement shall not be included if the contractor is a small
business concern.)

(e) The contracting dicer shall consider the following
factors in determining if a practicable alternate source
exists:

(1) Prejudice to the national defense, because-relet
ting of a contract with another source would conflict with a
major policy on defense acquisitiag, policies relating to
the mobilization base.

(2) The ugency of contract performance schedules.

32.304-1Application for guarantee.

(a) A contractoy subcontractgror supplier that needs
operating funds to perform a contract related to national
defense may apply to a financing institution for a lokin.
the financing institution is willing to extend credit, but eon
siders a Government guarantee necesghgy institution
may apply to the Federal Reserve Bank of its district for the
guarantee Application forms and guidance are available at
all Federal Reserve Banks.

(b) The Federal Reserve Bank will promptly send a copy
of the application, including a list of the relevant defense
contracts held by the contractdo the Federal Reserve
Board. The Board will transmit the application and the list
of contracts to the |nte.rested guar a_r.lteelng ageswyhat (3) The technical ability and facilities of other poten
the agency can determine the eligibility of the contractor tial sources.

(c) To expedite the process, the Federal Reserve Bank (4) The extent to which other sources would need

may; pursuant to instructions of a guaranteeing agendy contract financing to perform.
mit lists of the defense contracts to the interested (5) The willingness of other sources to enter into

contracting dicers. contracts.
(d) While eligibility is being determined, the Federal (6) The time and expense involved in repurchasing

Reserve Bank will make any necessary credit investigationstor contracts or parts of contracthis may include poten
to supplement the information furnished by the applicant tjg| claims under a termination for convenience or delays

financing institution in order to— _ . incident to default at a later date.

(1) Expedite necessary defense financing; and (7) The comparative prices available from other

(2) Protect the Government against monetary l0ss.  ggurces.

(e) The Federal Reserve Bank will send its report and (8) The disruption of established subcontracting
recommendation to the Federal Reserve Bo@ie Board arrangements.
will transmit them to the interested guaranteeing agency (9) Other pertinent factors.
(f) The contracting dicer shall attach sfitient data to

32.304-2 Certificate of eligibility . the certificate of eligibility to support the determinations

(a) The contracting dicer shall prepare the certificate made. Available pertinent information shall be included
of eligibility for a contract that the contractindioér deems on—

to be of material consequence, when— (1) The contractds past performance;
(1) The contract financing 6€e requests it; (2) The relationship of the contractsroperations to
(2) Another interested agency requests it; or performance schedules; and
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(3) Other factors listed in paragraph (e) of this-sec 32.304-4 Guarantee amount and maturity.
tion, if relevant to the case under consideration. The agency may change the guarantee amount or matu
(g) If the contracting dicer determines that a certificate rity date, within the limitations at 32.304-3, as follows:
of eligibility is not justified, the facts and reasons support (a) If the contractor enters into additional defense- pro
ing that conclusion shall be documented and furnished toduction contracts after the application ,fdyut before
the agency contract financefioé. authorization of, a guarantee, the agency may adjust the
(h) The guaranteeing agency shall review the proposedloan guarantee amount or maturity date to meet any signifi
guarantee terms and conditionf.they are considered cant increase in financing need.
appropriate, the guaranteeing agency shall complete-a stan (b) If the contractor enters into defense production con
dard form of authorization as prescribed by the Federaltracts during the term of the guaranteed loan, the parties
Reserve BoardThe agency shall transmit the authorization may adjust the existing guarantee agreement to provide for
through the Federal Reserve Board to the Federal Reservéinancing the new contract®ertinent information and the
Bank. The Bank is authorized to execute and deliver to the Federal Reserve Bank reports will be submitted to the guar
financing institution a standard form of guarantee agree anteeing agency under the procedures for the original
ment, with the terms and conditions approved for the guarantee application, described in 32.30Nbrmally, a
particular caseThe financing institution will then make the new certificate of eligibility is required.
loan.
() Substantially the same procedure may be followed 32.304-5 Assignment of claims undercontracts.
for the application of an tdror who is actively negotiating (a) The agency shall generally require a contractor that
or bidding for a defense contract, except that the guarantedés provided a guaranteed loan to execute an assignment o
shall not be authorized until the contract has been executedclaims under defense production contracts (including any
() The contracting dicer shall report to the agency eon  contracts entered into during the term of the guaranteed loar
tract finance dice any information about the contractor that that are eligible for financing under the loan); howettes
would have a potentially adverse impact on a pending guar agency need not require assignment if any of the following
antee applicationThe contracting dicer is not required,  conditions are present:
however to initiate any special investigation for this purpose. (1) The contractds financial condition is so strong
(k) With regard to existing contracts, the agency shall that the protection to the Government provided by an
not consider the percentage of guarantee requested by thassignment of claims is unnecessary

financing institution in determining the contrac®r (2) In connection with the assignment of claims
eligibility. under a major contract, the increased protection of the loan
that would be provided by the assignments under additional,
32.304-3 Asset formula. relatively smaller contracts is not considered necessary by
(a) Under guaranteed loans made primarily for working the agency
capital purposes, the agency shall normally limit the -guar (3) The assignment of claims would create an aémin

antee, by use of an asset formula, to an amount that does nadtrative burden disproportionate to the protection required,;
exceed a specified percentage (90 percent or less) of the.g, if the contractor has a & number of contracts with
contractors investmentd.g, payrolls and inventories) in  individually small dollar amounts.

defense production contract¥he asset formula may (b) The contractor shall also execute an assignment of
include all items under defense contracts for which the con claims if requested to do so by the guarantor or the financ
tractor would be entitled to payment on performance or ing institution.

termination. The formula shall exclude— (c) A subcontract or purchase order issued to a subcon
(1) Amounts for which the contractor has not done tractor shall not be considered eligible for financing under

any work or made any expenditure; guaranteed loans when the issuer of the subcontract-or pur
(2) Amounts that would become due as the result of chase order reserves

later performance under the contracts; and (1) The privilege of making payments directly to the
(3) Cash collateral or bank deposit balances. assignor or to the assignor and assignee joiattgr notice

(b) Progress payments are deducted from the asset forof the assignment, or
mula. (2) The right to reduce or setfadssigned proceeds

(c) The agency may relax the asset formula to an appro under defense production contracts by reason of claims
priate extent for the time actually necessary for contractagainst the borrower arising after notice of assignment and
performance, if the contractsrworking capital and credit independently of defense production contracts under which
are inadequate. the borrower is the seller
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32.304-6 Other collateral security. intervals not longer than 30 days, to disclose outstanding
The following are examples of other forms of security unguaranteed borrowings.

that, although seldom invoked under guaranteed loans, may

be required when considered necessary for protection of the82.305 Loan guarantees forterminated contracts.

Government interest: (a) The purpose of guaranteed loains; to provide for
(a) Mortgages on fixed assets. financing based on the borrowgmrecoverable investment
(b) Liens against inventories. in defense production contracts, may also apply to contracts
(c) Endorsements. that have been terminated (partially or totally) for the-con
(d) Guarantees. venience of the GovernmenGuaranteed loans also may be

(e) Subordinations or standbys of other indebtedness. made before such termination if it is known that termination
of particular contracts for the convenience of the
32.304-7 Contract surety bonds and loan guarantees. Government is about to occufhese loans are expected to
(a) Contract surety bonds are incompatible with the provide necessary financing pending termination settle
Governmens interests under guaranteed loans, unless thements and payment§hey may also finance continuing
interests of the surety are subordinated to the guaranteed loaperformance of defense production contracts that are eligi
(b) If a substantial share of the contratsatefense cen ble for guaranteed loans.
tracts are covered by surety bonds, or the amount of the (b) The procedure for such guarantees is substantially
bond is substantial in relation to the contractaret worth, the same as that outlined in 32.304, except that certifi
the agency shall not authorize the guarantee of a loan on &ates of eligibility are not required for (1) contracts that
bonded contract unless the surety enters into an agreemetitave been totally terminated or (2) the terminated portion
with the financing institution to subordinate the surety’ of contracts that have been partially terminatéte
rights and claims in favor of the guaranteed loan. agency shall take precautions necessary to avoid
(c) The agency approval of a guarantee for a loan Government losses and to ensure the loans will be self-
involving relatively substantial subcontracts covered by liquidating from the proceeds of defense production
surety bonds shall also depend on the establishment of a reaontracts.
sonable allocation agreement between the sureties and the (c) Loan guarantees for contract termination financing
financing institution.The agreement should give the shall not be provided before specific contract terminations
financing institution the benefit, with regard to payments to are certain.
be made on the contract, of the portion of its loans fairly
attributable to expenditures made under the bonded subcon32.306 Loan guarantees forsubcontracts.

tracts before notice of default. If the request for a loan guarantee concerns a subcon
tractor that is financially weak in comparison with its
32.304-8 Other borrowing. contractoy the Governmenrd’ interests may be fostered by

(a) Because of the limitations under guaranteed loans,the contractor making progress payments to the subcentrac
some contractors seek to supplement the loan by other bortor. If so, the agency shall try to arrange for the contractor
rowing (outside the guarantee) from the financing institution to provide the progress paymentss a result, the need for
or other sourceslt has been recognized in practice that, the loan guarantee may be reduced or eliminated and the
while prohibition of borrowings outside the guaranteed loan contractor would bear part or all of the risk of loss arising
is preferable when practicable in a giwéhoan case, such  from the selection of the subcontractor
other borrowings should be permitted when necessary

(b) If the agency consents to the contractor obtaining Subpart 32.4—Advance Payments for
other borrowing during the guaranteed loan period, the Non-Commercial Items
agency shall apply the following restrictions:

(1) A reasonable limit on the amount of other 32.400 Scope of subpat.
borrowing. This subpart provides policies and procedures for

(2) If guaranteed and unguaranteed loans are madeadvance payments on prime contracts and subcontiécts.
by the same financing institution, a requirement that any does not include policies and procedures for advance pay
collateral security requested by the institution under the ments for the types of transactions listed in 32.404is
unguaranteed loan is also to be secondary collateral for thesubpart does not apply to commercial advance payments,
guaranteed loan. which are subject to Subpart 32.2.

(3) A requirement that the contractor provide appro
priate documentation to the guaranteeing ageraty  32.401 Statutory authority.
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32.405

The agency may authorize advance payments in negotiated

and sealed bid contracts if the action is appropriate under—

(a) Section 305 of the Federal Property and
Administrative Serviceéct of 1949 (41 U.S.C. 255);

(b) The Armed Services ProcuremeAtt (10 U.S.C.
2307); or

(c) Pub. L. 85-804 (50 U.S.C. 1431-1435) and
Executive Order 10789, November 14, 1958R 1958
Supp. pp. 72-74) (see Part 50 of the FedAcajuisition
Regulation (AR) for other applications of this statute).

32.402 General.
(a) A limitation on authority to grant advance payments

(i) The recipient is otherwise qualified as a
responsible contractor;
(iv) The Government will benefit from perfor
mance prospects or there are other practical advantages; an
(v) The case fits one or more of the categories
described in 32.403.

(d) If necessarythe agency may authorize advance-pay
ments in addition to progress or partial payments on the
same contract (see 32.501-1(c)).

(e) Each agency that provides advance payments shall—

(1) Place the responsibility for making findings and
determinations, and for approval of contract terms concern
ing advance payments (see 32.410), at ayarorational

under Pub. L. 85-804 (50 U.S.C. 1431-1435) is described afieye| high enough to ensure uniform application of this sub

FAR 50.203(b)(4).

(b) Advance payments may be provided on any type of
contract; howeverthe agency shall authorize advance-pay
ments sparinglyExcept for the contracts described in

part (see the limitation at 50.201(b) which also applies to
advance payments authorized under Pub. L-8@8%
(50U.S.C. 1431-1435)); and

(2) Establish procedures for coordination, before

32.403(a) and (b), advange payment is the least preferre dvance payment authorization, with the activity that pro
method of contract financing (see 32.106) and generaIIyVioleS contract financing support.

they should not be authorized if other types of financing are
reasonably available to the contractor in adequate amountspu
Loans and credit at excessive interest rates or other exorbi
tant chages, or loans from other Government agencies, are

not considered reasonably available financing.

(c) If statutory requirements and standards for advance

payment determinations are met, the contractirficesf

shall generally recommend that the agency authorize

advance payments.
(1) The statutory requirements are that—
(i) The contractor gives adequate security;
(i) The advance payments will not exceed the

unpaid contract price (see 32.410(b), subparagraph (a)(2));

and
(i) The agency head or designee determines,
based on written findings, that the advance payment—
(A) Is in the public interest (under 32.401(a) or
(b)); or
(B) Facilitates the national defense (under
32.401(c)).
(2) The standards for advance payment determina
tions are that—
(i) The advance payments will not exceed the con
tractors interim cash needs based on—
(A) Analysis of the cash flow required for con
tract performance;
(B) Consideration of the reimbursement or
other payment cycle; and
(C) To the extent possible, employment of the
contractors own working capital;
(i) The advance payments are necessary te sup
plement other funds or credit available to a contractor;

(f) If the contract provides for advance payments under
b. L. 85-804, the contractingfiokr shall ensure confer
mance with the requirements AR 50.307.

32.403 Applicability .

Advance payments may be considered useful and appro
priate for the following:

(a) Contracts for experimental, research, or development
work with nonprofit educational or research institutions.

(b) Contracts solely for the management and operation
of Government-owned plants.

(c) Contracts for acquisition at cost of facilities for
Government ownership.

(d) Contracts of such a highly classified nature that the
agency considers it undesirable for national security to per
mit assignment of claims under the contract.

(e) Contracts entered into with financially weak cortrac
tors whose technical ability is considered essential to the
agency In these cases, the agency shall closely monitor the
contractofs performance and financial controls to reduce
the Governmend' financial risk.

(f) Contracts for which a loan by a private financial
institution is not practicable, whether or not a loan guaran
tee under this part is issued; for example, if—

(1) Financing institutions will not assume a reason
able portion of the risk under a guaranteed loan;

(2) Loans with reasonable interest rates or finance
chages are not available to the contractor; or

(3) Contracts involve operations so remote from a
financial institution that the institution could not be
expected to suitably administer a guaranteed loan.
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(g) Contracts with small business concerns, under which (3) Deny award of the contract if the request for
circumstances that make advance payments appropriatadvance payments has been disapproved under 32.409-2
often occur (but see 32.104(b)). and funds adequate for performance are not otherwise avail

(h) Contracts under which exceptional circumstances able to the déror.
make advance payments the most advantageous contract
financing method for both the Government and the contrac 32.406 Letters of credit.

tor. (a) The Department of th&reasury (Teasury)pre
scribes regulations and instructions covering the use of
32.404 Exclusions. letters of credit for advance payments under contr&zge.
(a) This subpart does not apply to advance paymentsTreasury Department Circular 1075 (BER 205), and the
authorized by law for— implementing instructions in thdreasury Financial
(1) Rent; Manual, available in éites providing financial advice and
(2) Tuition; assistance.
(3) Insurance premiums; (b) If agencies provide advance payments to contractors,

(4) Expenses of investigations in foreign countries; use of the following methods is required unless the agency
(5) Extension or connection of public utilities for has obtained a waiver from tfieeasury Department:
Government buildings or installations; (1) By letter of credit if the contracting agency
(6) Subscriptions to publications; expects to have a continuing relationship with the contrac
(7) Purchases of supplies or services in foreign eoun tor for a year or more, with advances totaling at least
tries, if— $120,000 a year
(i) The purchase price does not exceed $10,000 (2) By directTreasury check if the circumstances do
(or equivalent amount of the applicable foreign currency); not meet the criteria in subparagraph (b)(1) of this section.
and (c) If the agency has entered into multiple contracts (or
(i) The advance payment is required by the laws a combination of contract(s) and assistance agreement(s))
or government regulations of the foreign country -con involving eligibility of a contractor for more than one letter
cerned; of credit, the agency shall follow arrangements made under
(8) Enforcement of the customs or narcotics laws; or Treasury procedures for—
(9) Other types of transactions excluded by agency (1) Consolidating funding to the same contractor
procedures under statutory autharity under one letter of credit or
(b) Agencies may issue their own instructions to deal (2) Replacing multiple letters of credit with a single
with advance payment items in paragraph (a) of this sectionletter of credit.
authorized under statutes relevant to their agencies. (d) The letter of credit enables the contractor to withdraw
Government funds in amounts needed to cover its own dis
32.405 Applying Pub. L. 85-804 to advance payments  bursements of cash for contract performantéenever
under sealed bid contracts. feasible, the agency shall, under the direction and approval
(a) Actions that designated agencies may take to facili of the Department of th&reasury use a letter of credit
tate the national defense without regard to other provisionsmethod that requires the contractor not to withdraw the
of law relating to contracts, as explained in 50.101(a), alsoGovernment funds until the contrac®checks have been—

include making advance paymenihese advance pay (1) Forwarded to the payees (delay of drawdown
ments may be made at or after award of sealed bid contractdechnique), or
as well as negotiated contracts. (2) Presented to the contrac®rank for payment

(b) Bidders may request advance payments before or(checks paid techniqugsee 31CFR205.3 and 205.4(d)).
after award, even if the invitation for bids does not contain  (e) TheTreasury regulations provide for terminating the
an advance payment provisioHowever the contracting  advance financing arrangement if the contractor is unwill
officer shall reject any bid requiring that advance paymentsing or unable to minimize the elapsed time between receipt
be provided as a basis for acceptance. of the advance and disbursement of the furdssuch

(c) When advance payments are requested, the agencgases, if reversion to normal payment methods is notfeasi
may— ble, theTreasury regulation provides for use of a working

(1) Enter into the contract and provide for advance capital method of advancee., for limiting advances to—
payments conforming to this Part 32; (1) Only the estimated disbursements for a given ini
(2) Enter into the contract without providing for tial period and
advance payments if the contractor does not actually need (2) Subsequentlyfor only actual cash disbursements
advance payments; or (31 CFR205.3(k) and 205.7).
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32.407 Interest. 32.408 Application for advance payments.
(a) Except as provided in paragraph (d) of this section, (a) A contractor may apply for advance payments before
the contracting dicer shall chage interest on the daily or after the award of a contract.
unliquidated balance of all advance payments at the higher (b) The contractor shall submit any advance payment
of— request in writing to the contractingficer and provide the
(1) The published prime rate of the banking institu following information:
tion (depository) in which the special bank account (see (1) A reference to the contract if the request concerns
32.4093) is established; or an existing contract, or a reference to the solicitation if the
(2) The rate established by the Secretary of the request concerns a proposed contract.
Treasury under 50 U.S.Bpp. 1215(b)(2). (2) A cash flow forecast showing estimated disburse
(b) The interest rate for advance payments shall bements and receipts for the period of contract performance.
adjusted for changes in the prime rate of the depository andf the application pertains to a type of contract described in
the semiannual determination by the Secretary of the32.403(a) or (b), the contractor shall limit the forecast to the
Treasury under 50 U.S.8pp. 1215(b)(2).The contracting contract to be financed by advance payments.
officer shall obtain data from the depository on changes in (3) The proposed total amount of advance payments.
the interest rate during the montimterest shall be com (4) The name and address of the bank at which the
puted at the end of each month on the daily unliquidatedcontractor expects to establish a special account as deposi
balance of advance payments at the applicable daily interestory for the advance paymentd.advance payments in the
rate. form of a letter of credit are anticipated, the contractor shall
(c) Interest shall be required on contracts that are foridentify the specific account at the bank to be uSdds
acquisition, at cost, of facilities for Government ownership, subparagraph (b)(4is not applicable if an alternate method
if the contracts are awarded in combination with, or in-con is used under agency procedures.
templation of, supply contracts or subcontracts. (5) A description of the contractareforts to obtain
(d) The agency head or designee may authorize advanceinguaranteed private financing orValoan (see 32.301)
payments without interest under the following types of con under eligible contractsThis requirement is not applicable
tracts, if in the Governmestinterest: to the contract types described in 32.403(a) or (b).
(1) Contracts for experimental, research, or develop (6) Other information appropriate to an understand
ment work (including studies, surveys, and demonstrationsing of (i) the contractds financial condition and need, (ii)
in socio-economic areas) with nonprofit education or the contractds ability to perform the contract without loss

research institutions. to the Government, and (iii) financial safeguards needed to
(2) Contracts solely for the management and opera protect the Governmest'interest.Ordinarily, if the con
tion of Government-owned plants. tract is a type described in 32.403(a) or (b), the contractor

(3) Cost-reimbursement contracts with governments, may limit the response to this subparagraph (b)(6) to-infor
including State or local governments, or their mation on the contractar reliability, technical ability and
instrumentalities. accounting system and controls.

(4) Other classes of contracts, or unusual cases, for
which the exclusion of interest on advances is specifically 32.409 Contracting officer action.
authorized by agency procedures. After analysis of the contractaer application and any

(e) If a contract provides for interest-free advance-pay appropriate investigation, the contractindiagfr shall ree
ments, the contracting fafer may require the contractor to ommend approval or disapproval and transmit the request
chage interest on advances or downpayments to sdbconand recommendation to the approving authority designated
tractors and credit the Government for the proceeds fromunder 32.402(e).
the interest chges. Interest rates shall be determined as
described in paragraphs (a) and (b) of this secfidre con 32.409-1 Recommendation forapproval.
tracting oficer need not require the contractor to cfear If recommending approval, the contractindicgr shall
interest on an advance to a subcontractor that is an institutransmit the following, under agency procedures, to the
tion of the kind described in subparagraph (d)(1) of this approving authority:

section. (a) Contract data, including—
(f) The contracting dicer shall not allow interest (1) Identification and date of the award;
chages, required by this 32.407, as reimbursable costs (2) Citation of the appropriation;
under cost-reimbursement contracts, whether the interest (3) Type and dollar amount of the contract;
chage was incurred by the prime contractor or a (4) Items to be supplied, schedule of deliveries or
subcontractor performance, and status of any deliveries or performance;
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32.41

The amount does not exceed the unpaid contract price or the
estimated interim cash needs arising during the reimburse
ment cycle.

(3) The advance payments are necessary for prompt,
efficient contract performance that will benefit the
Government.

(4) The proposed advance payment clause provides
for security for the protection of the Governmemhe
clause requires that all payments will be deposited in-a spe
cial bank account and that the Government will have a
paramount lien on (i) the credit balance in the special bank
account, (ii) any supplies contracted, fand (iii) any mate
rial or other property acquired for performance of the
contract.[Insert the following, if applicable(The
Contractors financial management systemoyides for
effective contll over and accountability for all Federal
funds under governing egulations of the rBasuy
Depatment.) (An advance payment bond isquired.)

This security is considered adequate.

(5) Advance payments are the only adequate means
of financing available to the Contract@nd the amount
designated in (2) of this section is based, to the extent pos
sible, on the use of the Contrac®own working capital in
performing thecontract. [Inset paragraph (6), (7), or (8),
as applicablg]

(6) The Contractor is a nonprofit (educational) (and)
(research) institution, and the contract is for (experimental)
(,) (research and development) work.

(7) The contract is solely for the management and
operation of a Government-owned plant.

(8) The following unusual facts and circumstances
favor making advance payments to the Contractor without
interest: [List the pefinent facts and caumstance}.

DETERMINATION

(b) Based on the findings in (a) of this section, the
undersigned determined that the making of the proposed
advance payments, (with interest at the rate of
[Insett the inteest rate computed in acaance with
32.407 percent on the daily unliquidated balance of the
advance payments,) (without interest, except as provided by
the proposed advance payment clause,) (is in the public
interest) (will facilitate the national defense).

AUTHORIZATION

(c) The advance payments, of which (the amount at any
time outstanding) (the aggregate amount, less the aggregate
amounts repaid, or withdrawn by the Government), shall
not exceed $ , are hereby authorized under
(section 305 of the Federal Property ahdiministrative
ServicedAct of 1949 (41 U.S.C. 255)) (themed Services
ProcurementAct (10 U.S.C. 2307)) (the Extraordinary
Contracting Authority of GovernmentAgencies in
Connection with National Defense Functions (50 U.S.C.
1431-1435)and Executive Order No. 10789 of November
14, 1958 (3ICFR 1958 Supp. pp. 72-74)or, if other cite
appropriate authority on (terms substantially as contained

in the proposed advance payment clause, a copy (an outline)
of which is annexed to this authorization) (the following
terms:) [nsett the appopriate termd. (All prior authoriza

tions for advance payments under Contract No.

are superseded.)

[Title of Authorized Official]

[Each Findings, Determination, amklithorization shall be
individually pepaed to fit the paticular circumstances at
hand. Subparagraphs (a)(1), (2), (3) and (4) and para
graphs (b) and (c) shall be used in each case. If the contract
is (a) for experimental, developmental eseach work and

with a nonpofit educational or eseach institution, or (b)
only for management and operation of a Government-owned
plant, subparagraph (a)(5) should not be includddthe
advance payment is to be made without @geto the con
tractor, include subparagraph (a)(6), (7), or (8). If any
advance payments haveepiously been authorized for the
contract, include the final sentence of paragraph (The
alternate paenthetical watling or other modifications may

be used as apppriate. The paragraphs actually used shall
be enumbeed sequentially

32.41 Agreement forspecial bank account.

The contracting diicer shall use substantially the fol

lowing form of agreement for a special bank account for
advance payments:

AGREEMENT FOR SPECIAL BANK ACCOUNT

This agreement is entered into this day of
, 19, between the United State&nodrica,
(the Government), represented by the Contractirfic€df
executing this agreement, Insdit the
name of the contractor], a [Insett the name of
the State of incorporatigrtorporation (the Contractor), and
, a banking corporation under the laws of

, located at (the Bank).
REcITALS
(a) Under date of , 19, the
Government and the Contractor entered into Contract
No. , or a related supplemental agreement,

providing for advance payments to the Contracfocopy

of the advance payment terms was furnished to the Bank.
(b) The contract or supplemental agreement requires

that amounts advanced to the Contractor be deposited sepa
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rate from the Contractts general or other funds, in a
Special BankAccount at a member bank of the Federal
Reserve System or any “insured” bank within the meaning
of the Act creating the Federal Deposit Insurance
Corporation (12 U.S.C. 18). The parties agree to deposit
the amounts with the Bank, which meets the requirement.
(c) This Special Bank Account is designated

Ifiset the contractois namé

Ifselt the name of the Government aggncy
Special Banlccount.”

“

COVENANTS

In consideration of the foregoing, and for other good and
valuable considerations, the parties agree to the following
conditions:

(a) The Government shall have a lien on the credi bal
ance in the account to secure the repayment of all advance
payments made to the Contractdhe lien is paramount to
any lien or claim of the Bank regarding the account.

(b) The Bank is bound by the terms of the contractrelat
ing to the deposit and withdrawal of funds in the Special
BankAccount, but is not responsible for the application of
funds withdrawn from the accounthe Bank shall act on
written directions from the Contracting f@@er, the admin
istering ofice, or a duly authorized representative of either
The Bank is not liable to any party to this agreement for any
action that complies withthe written directions Any writ-
ten directions received by the Bank through the Contracting
Officer on Inselt the name of the agericy
stationery and purporting to be signeddayby the direction
of or duly authorized representative, shall
be, as far as the rights, duties, and liabilities of the Bank are
concerned, considered as being properly issued and filed
with the Bank by the Insptt the name
of the agendy

(c) The Government, or its authorized representatives,
shall have access to the books and records maintained by
the Bank regarding the Special Baktcount at all reasen
able times and for all reasonable purposes, including (but
not limited to), the inspection or copying of the books and
records and any and all pertinent memoranda, checks, cor
respondence, or documeniBhe Bank shall preserve the
books and records for a period of 6 years after the closing of
this Special Banlkccount.

(d) In the event of the service of any writ of attachment,
levy of execution, or commencement of garnishment pro
ceedings regarding the Special Béacount, the Bank will
promptly notify Ifset the name of the
administering officp

(e) While this Special Banlccount exists, the Bank
shall inform the Government each month of the Bapkib
lished prime interest rate and changes to the rate during the
month. The Bank shall give this information to the
Contracting Cficer on the last business day of the month.
[This covenant will not be included in Special BaAckount
Agreements covering inest-flee advance paymerits.
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Each of the parties to this agreement has executed the
agreement on , 19

[Signatues and Official ifles)

32.412 Contract clause.

(a) The contracting difcer shall insert the clause at
52.232-12,Advance Payments, in solicitations and -con
tracts under which the Government will provide advance
payments, except as provided in 32.412(b).

(b) If the agency desires to waive the countersignature
requirement because of the contractdmancial strength,
good performance record, and favorable experience con
cerning cost disallowances, the contractirficef shall use
the clause with itélternate 1.

(c) If a cost-reimbursement contract is contemplated,
the contracting dicer shall use the clause with its
Alternate IlI.

(d) If the agency considers a more rapid liquidation
appropriate, the contractingfickr shall use the clause with
its Alternate I11.

(e) If the agency provides advance payments under the
contract at no interest to the prime contradioe contract
ing officer shall use the clause with A#ternate 1V

(f) If the requirement for a special bank account is-elim
inated in accordance with 32.409-3(e) or (g), the contracting
officer shall insert in the solicitation or contract the clause
set forth inAlternateV of 52.232-12 Advance Payments,
instead of the basic clause.

Subpart 32.5—Progress Payments Based on
Costs

32.500 Scope of subpat:

This subpart prescribes policies, procedures, forms,
solicitation provisions, and contract clauses for providing
contract financing through progress payments based on
costs. This subpart does not apply to—

(a) Payments under cost-reimbursement contracts, other
than reimbursement of the contra¢soprogress payments
to subcontractors and suppliers (see 32.504(f)); or

(b) Contracts for construction or for shipbuilding or ship
conversion, alteration, or repaivhen the contracts provide
for progress payments based on a percentage or stage of
completion.

32.501 General.

Progress payments may be customary or unusual.
Customary progress payments are those made under the
general guidance in this subpart, using the customary
progress payment rate, the cost base, and frequency-of pay
ment established in the Progress Payments clause, and
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either the ordinary liquidation method or the alternate (1) Under firm-fixed-price contracts, the contract
method as provided in subsections 32.503-8 and 32.503-9price is the current contract price plus any unpriced modifi
Any other progress payments are considered unusual, andations for which funds have been obligated.

may be used only in exceptional cases when authorized in (2) If the contract is redeterminable or subject to-eco
accordance with subsection 32.5801 nomic price adjustment, the contract price is the initial price
until modified.
32.501-1 Customary progress payment rates. (3) Under a fixed-price incentive contract, the con
(a) The customary progress payment rate is 80 percenttract price is the tget price plus any unpriced
applicable to the total costs of performing the contratie modifications for which funds have been obligated.

customary rate for contracts with small business concerns ifHowever if the contractds properly incurred costs exceed
85 percent.The Department of Defense (DOD) may estab the taget price, the contracting fafer may provisionally
lish other customary rates for foreign military sales and for increase the price up to the ceiling or maximum price.

flexible progress payments. (4) Under a letter contract, the contract price is the
(b) Any rate higher than those permitted in paragraph (a) maximum amount obligated by the contract as modified.
of this section shall be considered an unusual progress pay (5) Under an unpriced order issued against a basic

ment. The contracting dicer shall not include a higher rate ordering agreement, the contract price is the maximum

in a contract unless advance agency approval is obtained aamount obligated by the ordexs modified.

prescribed in 32.502. (6) Any portion of the contract specifically providing
(c) When advance payments and progress payments aréor reimbursement of costs only shall be excluded from the

authorized under the same contract, a progress payment ratontract price.

higher than the customary rate shall not be authorized. (b) The contracting dicer shall not make progress pay
(d) In accordance with the Defense Procurement ments or increase the contract price beyond the funds

Improvement Act of 1986 (Public Law 94945), as obligated under the contract, as amended.

amended, and for civilian agencies, in accordance with

41 U.S.C. 255, as amended, progress payments are limited®2.501-4 [Reserved]

to 80 percent on work accomplished under undefinitized

contract actionsA higher rate is not authorized under 32.501-5 Other protective terms.

unusual progress payments or other customary progress If the contracting dfcer considers it necessary for pro

payments for the undefinitized actions. tection of the Governmesstinterest, protective terms such
as the following may be used in addition to the Progress

32.501-2 Unusual progress payments. Payments clause of the contract:

(a) The contracting dicer may provide unusual (a) Personal or corporate guarantees.
progress payments only if— (b) Subordinations or standbys of indebtedness.
(1) The contract necessitates predelivery expendi (c) Special bank accounts.
tures that are lge in relation to contract price and in (d) Protective covenants of the kinds in paragraph (p) of
relation to the contractts working capital and credit; the clause at 52.232-1&dvance Payments.

(2) The contractor fully documents an actual need to  (e) A provision, included in the solicitation and resultant
supplement any private financing available, including guar contract when first article testing is required (see
anteed loans; and Subpart9.3), limiting progress payments on first article

(3) The contractds request is approved by the head work by a stated amount or percentage.
of the contracting activity or a designde. addition, see
32.5022. 32.502 Preaward matters.

(b) The excess of the unusual progress payment rate This section covers matters that generally are relevant
approved over the customary progress payment rate shouldnly before contract awardlhis does not preclude taking
be the lowest amount possible under the circumstances. actions discussed here after award, if appropriatg;

(c) Progress payments will not be considered unusualpostaward addition of a Progress Payments clause fer con
merely because they are on letter contracts or the definitivesideration.
contracts that supersede letter contracts.

32.502-1 Use of customay progress payments.
32.501-3 Contract price. The use of a Progress Payments clause in solicitations

(a) For the purpose of making progress payments andand resulting contracts generally shall be based upon con
determining the limitation on progress payments, the con siderations of the criteria in this subsecti®®easonable
tract price shall be as follows: doubts should be resolved in favor of including the Progress
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Payments clause in the solicitatioBids conditioned on (2) Who has had an advance payment request or loan
progress payments when the solicitation did not provide for guarantee denied for financial reasons (or approved but
progress payments shall be rejected as nonresponsive.  withdrawn or lapsed) within the previous 12 months; or

(a) Subject to paragraph (b) of this subsection, the con (3) Who is named in the consolidated list of contrac
tracting oficer may provide for customary progress tors indebted to the United States (known commonly as the
payments if the contractor (1) will not be able to bill for the “Hold-up List”).
first delivery of products, or other performance milestones,
for a substantial time after work must begin (normally 4 32.502-3 Solicitation provisions.
months or more for small business concerns; 6 months or (a) The contracting dicer shall insert the provision at
more for others), and (2) will make expenditures for-con 52.232-13, Notice of Progress Payments, in invitations for
tract performance during the predelivery period that have apids and requests for proposals that include a Progress
significant impact on the contractsr working capital. Payments clause.

Progress payments may also be authorized, particularly for (p)(1) Under the authority of the statutes cited in 32.101,
small suppliers, if the contractor demonstrates actual-finan g jnvitation for bids may restrict the availability of
cial need or the unavailability of private financing (see progress payments to small business concerns only
32.106(a)). . ) (2) The contracting diicer shall insert the provision
(b) To reduce undue administrativeicet and expense, 4t 52 232-14, Notice Availability of Progress Payments

unless otherwise provided in agency regulations, the con gy ysively for Small Business Concerns, in invitations for
tracting oficer shall not provide for progress payments on . if it is anticipated that—

COntra(l_(lzgs'l?rtelecsc?ntt?:cntcilisrgIg(r)nnalli"gs:;ess concern and the : (-I) B-Oth small business concerns gnd others may
. S ~~submit bids in response to the same invitation and
cprltract will be .equal to or greater than the simplified acqui (i) Only the small business bidders would need
sition threshold; or . progress payments.
(2) The contrac_tor will perform a group of small eon (c) The contracting dicer shall insert the provision at
tracts at the same time and the total impact on workmg52

o ; . .232-15, Progress Payments Not Included, in invita
gqa(fr'éal Is equivalent to a single contract of $1,000,000 O tions for bids if the solicitation will not contain one of the

(c)(1) In considering whether to provide for progress provisions prescribed in paragraphs (a) and (b) of this

L . . section.
payments in circumstances under which a series of orders

are awardede(g, indefinite delivery contracts or basic
. . C 32.502-4 Contract clauses.
ordering agreements contemplating requisitions, task ) . .
9 ad P 9 req (&) The contracting dicer shall insert the clause at

orders, etc., or their equivalent), the contractirigef shall 52 932-16. P b . licitati d fixed
apply the standards in paragraphs (a) and (b) of this subsec™s <2< ™" rogress Payments, n solicitations and fixed-

tion. based on— price contracts under which the Government will provide

(i) An estimate of the total work to be done; and Progress payments based on costs.
(i) The probable impact on working capital of the (b) If the contractor is a small business concern, the con

predelivery expenditures and production lead times of thelracting oficer shall use the clause with Aternate |.

majority of the individual orders. (c) If the contract is a letter contract, the contracting
(2) In authorizing progress payments under multiple- Officer shall use the clause with Asternate 1.
order contracts, the contractingficér should establish a (d) If the nature of the contract necessitates separate
single liquidation rate applicable to all orders. progress payment rates for portions of work that are clearly
severable and accounting segregation would be maintained
32.502-2 Contract finance office clearance. (e.g, annual production requirements), the application of

The contracting dicer shall obtain the approval of the ~Separate progress payment rates shall be fully described in a
contract finance @ite or other dices designated under supplementary special provision within the contract.
agency procedures before taking any of the following Separate progress payment requests and subsequent

actions: invoices shall be submitted by the contractor for the sever
(a) Providing a progress payment rate higher than theable portions of work in order to maintain accounting
customary rate (see 32.501-1). integrity.
(b) Deviating from the progress payments terms- pre
scribed in this part. 32.503 Postaward matters.
(c) Providing progress payments to a contractor— This section covers matters that are generally relevant
(1) Whose financial condition is in doubt; only after award of a contracThis does not preclude tak
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ing actions discussed here before award, if appropeaaie; (a) For contractors that the administrative contracting
preaward review of accounting systems and controls. officer (ACO) has found by previous experience or recent
audit review (within the last 12 months) to be—
32.503-1 Contractor requests. (1) Reliable, competent, and capable of satisfactory
Each contractor request for progress payment shall— performance;
(a) Be submitted on Standard Form 1443, Contrastor (2) Possessed of an adequate accounting system an
Request for Progress Payment; controls; and
(b) Comply with the instructions appropriate to the (3) In sound financial condition, progress payments
applicable form, and the contract terms; and in amounts requested by the contractor should be approvec

as a matter of course.

(b) For all other contractors, t#CO shall not approve
progress payments before determining (1) that (i) the con
tractor will be capable of liquidating any progress payments
or (ii) the Government is otherwise protected against loss by
additional protective provisions, and (2) that the contrac
tor's accounting system and controls are adequate for prope
administration of progress paymenihe services of the
cognizant independent audit agency dicefshould be used
to the greatest extent practicabléowever if the auditor so
advises, a complete audit may not be necessary

(c) Include any additional information reasonably
requested by the contractindioér.

32.503-2 Supervision of progress payments.

(a) The extent of progress payments supervision, by
prepayment review or periodic reviewshould vary
inversely with the contractty experience, performance
record, reliability quality of management, and financial
strength, and with the adequacy of the contré&simecount
ing system and controlsSupervision shall be of a kind and
degree siicient to provide timely knowledge of the need

for, and timely opportunity forany actions necessary to 32 503-4 Approval of progress payment equests.

protect Government interests. (@) When the reliability of the contractor and the -ade
(b) The administering éite must keep itself informed  quacy of the contractts accounting system and controls

of the contractds overall operations and financial condi  have been established (see 32.503-3 of this section) the

tion, since dificulties encountered and lossesfstdd in ACO may in approving any particular progress payment

operations outside the particular progress payment contractequest (including initial requests on new contracts), rely

may afect adversely the performance of that contract and upon that accounting system and upon the contracter

the liquidation of the progress payments. tification, without requiring audit or review of the request
(c) For contracts with contractors— before payment.

(1) Whose financial condition is doubtful or not (b) The ACO should not routinely ask for audits of
strong in relation to progress payments outstanding or to beProgress payment requestsowever when there is reason
outstanding; to—

(2) With management of doubtful capacity; (1) Question the reliability or accuracy of the eon

tractor's certification; or
(2) Believe that the contract will involve a loss, the
ACO should ask for a review or audit of the request before
t payment is approved or the request is otherwise disposed of
(c) When there is reason to doubt the amount of a
progress payment request, only the doubtful amount should

hould be obtained and vzed f - iow t be withheld, subject to later adjustment after review or
should be obtained and analyzed frequetish a view to audit; any clearly proper and due amounts should be paid

protecting the Governmestinterests better and taking such without awaiting resolution of the drences
action as may be proper to make contract performance more

(3) Whose accounting controls are found by experi
ence to be weak; or

(4) Experiencing substantial difulties in perfor
mance, full information on progress under the contrac
involved (including the status of subcontracts) and on the
contractors other operations and overall financial condition

certain. 32.503-5 Administration of pr ogress payments.

(d) So far as practicable, all cost problems, particularly (5) \While theACO may in approving progress payment
those involving indirect costs, that are likely to create dis requests under 32.503-3 of this section, rely on the centrac
agreements in future administration of the contract shouldtor's accounting system and certification without
be identified and resolved at the inception of the contractprepayment reviewpostpayment reviews (including audits
(see 31.109). when considered necessary) shall be made periodically

when considered desirable by tA€O to determine the
32.503-3 Initiation of pr ogress payments andeview of validity of progress payments already made and expected tc
accounting system. be made.
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(b) These postpayment reviews or audits shall, as a min (2) The contracting dicer shall take immediate uni
imum, include a determination of whether or not— lateral action only if warranted by circumstances such as
(1) The unliquidated progress payments are fairly overpayments or unsatisfactory contract performance.
supported by the value of the work accomplished on the (3) In all cases, the contractingfier shall (i) act
undelivered portion of the contract; fairly and reasonab)y(ii) base decisions on substantial-evi

(2) The app|icab|e limitation on progress payments in dence, and (|||) document the contract f|@nd|ngs made
the Progress Payments clause has been exceeded: under paragraph (c) of the Progress Payments clause shall

(3)(i) The unpaid balance of the contract price will be P& In writing. _
adequate to cover the anticipated cost of completion; or (b) Contractor noncompliance(1) The contractor must
(i) The contractor has adequate resources to com comply with all material requirements of the contrathis

plete the contract; and includes the requirement to maintain aficefnt and rek
(4) There is reason to doubt the adequacy and-relia

able accounting system and controls, adequate for the
bility of the contractdis accounting system and controls and proper administration of progress paymertshe system
certification.

or controls are deemed inadequate, progress payments shall
be suspended (or the portion of progress payments associ
(C,)(l) Generally the progress payn']e.nts made under ated with the unacceptable portion of the contractor's
multiple-order contracts should be administered under eacrhccounting system shall be suspended) until the necessary
individual order as if the order constituted a separate con changes have been made.
tract. _ . (2) If the contractor fails to comply with the contract
~ (2) If the contractor requests it and the contracting without fault or negligence, the contractingiadr will not
officer approving individual progress payments agrees, thetake action permitted by paragraph (c)(1) of the Progress
administration of progress payments may be based on thepayments clause, other than to correct overpayments and
overall contract or agreemenitinder this method, the con  ¢ollect amounts due from the contractor
tractor shall include a supporting schedule with each request (c) Unsatisfactoy financial condition.(1) If the contraet
for a progress paymenthe schedule should identify the ing officer finds that contract performance (including full
costs applicable to each order liquidation of progress payments) is endangered by the con

(3) The contracting dicer may treat a group of tractors financial condition, or by a failure to make progress,
orders as a single unit for administration of progress pay the contracting dicer shall require the contractor to make

ments if each order in the group is— additional operating or financial arrangements adequate for
() Subject to a uniform liquidation rate; and completing the contract without loss to the Government.
(i) Under the jurisdiction of the same payment (2) If the contracting dfcer concludes that further
office. progress payments would increase the probable loss to the
Government, the contractingfieer shall suspend progress
32.503-6 Suspension oreduction of payments. payments and all other payments until the unliquidated bal

(a) General. The Progress Payments clause provides a2MCc€ Of progress payments is eliminated.

Government right to reduce or suspend progress payments, () EXcessive inventyr If the inventory allocated to the
or to increase the liquidation rate, under specified condi contract exceeds reasonable requirements (including a rea

tions. These conditions and actions are discussed insonabl_e accumulation .Of |_nventory for_ contl_n_uny of
operations), the contractingficker should, in addition to
paragraphs (b) through (g) below

(1) The contracting dicer shall take these actions requiring the transfer of excessive inventory from the con

. ) tract, take one or more of the following actions, as
only in accordance with the contract terms and never pre

- N . necessaryto avoid or correct overpayment:
cipitately or arbitrarily These actions should be taken only (1) Eliminate the costs of the excessive inventory

after— o . ~ from the costs eligible for progress payments, with appro
(i) Notifying the contractor of the intended action  pyiate reduction in progress payments outstanding.

and providing an opportunity for discussion; (2) Apply additional deductions to billings for deliv
(i) Evaluating the déct of the action on the con  grjes (increase liquidation).

tractofs operations, based on the contrdstdinancial (e) Delinquency in payment of costs of performar(ds.

condition, projected cash requirements, and the existing orf the contractor is delinquent in paying the costs of contract

available credit arrangements; and performance in the ordinary course of business, the con
(iii) Considering the general equities of the partic tracting oficer shall evaluate whether the delinquency is

ular situation. caused by an unsatisfactory financial condition and, if so,
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shall apply the guidance in paragraph (c) of this section. (2) The contracting dicer shall monitor the relatien
the contractds financial condition is satisfactorthe con ship of unliquidated progress payments to the fair value of
tracting oficer shall not deny progress payments if the undelivered work under the contradt.the unliquidated
contractor agrees to— progress payments exceed the fair value of undelivered
(i) Cure the payment delinquencies; work, the contracting fiter shall, governed by the princi
(if) Avoid further delinquencies; and ples in paragraphs (c) and (e) of this section, take
(i) Make additional arrangements adequate for appropriate action to eliminate this excess using the loss
completing the contract without loss to the Government.  ratio adjustment described in paragraph (g) of this section,
(2) If the contractor has, in good faith, disputed and based on full consideration of—
amounts claimed by subcontractors, suppliers, or others, the () The degree of completion of contract
contracting diicer shall not consider the payments delin  performance;
quent until the amounts due are established by the parties (i) The quality and amount of work performed on
through litigation or arbitrationHowever the amounts  {he yndelivered portion of the contract;
shall be excluded fror_‘n costs eligible for progress payments (i) The amount of work remaining to be done
so long as they are disputed. and the estimated costs of completion of performance; and

(3) Determinations of delinquency in making contri (iv) The amount remaining unpaid under the
butions under employee pension, profit sharing, or stock .qntract.

qwnership plans, and exclusion of costs for such contribg (g) Loss contracts(1) If the sum of the total costs
tions from progress payment requests, shall be inj o4 under a contract plus the estimated costs te com
accordance with paragraph (a)(2) of the clause at ,5,2'232'6plete the performance are likely to exceed the contract
Progress Payments, without regard to the provisions of .o the contracting BiEer shall compute a loss ratio fac
32.5036. tor and adjust future progress payments to exclude the

(f) Fair value of undelivexd work. (1) For the purposes : .
of Subpart 32.5, the fair value of undelivered work is the fe;ﬁ(r)nvsgt of loss.The loss ratio factor is computed as

lesser of— (i) Revise the current contract price used in
() The contract price of the undelivered work, rogress payment computations (the curr:nt ceiling price
minus the estimated costs required for completing contract? 09ress paymen P : gp
under fixed-price incentive contracts) to include any pend

performance, or . )
(i) The incurred costs applicable to the undeliv ing change orders and unpriced orders to the extent funds
for the orders have been obligated.

ered items. L ) .
(i) Divide the revised contract price by the sum of
SECTION | the total costs incurred to date plus the estimated additional
Contract price . .. . ..o $950,000 costs of completing the contract performance.

Change orders and unpriced orders
(to extent funds have been obligated) . . . . 50,000

(2) If the contracting dfcer believes a loss is proba
ble, future progress payment requests shall be modified as

Revised contract price. . . ........... $1,000,000
follows:
Total ] g SEST'ON I $900.000 (i) The contract price shall be the revised amount
otal costs incurredtodate . . .. ....... , : : .
Estimated additional costs to complete. . . . 300,000 computec_j_ under subparagrap_h .(g)(l)(l) of this section.
Total costs to complete . . .. ......... $1,200,000 (i) The total costs eligible for progress payments

$1,000,000

L ratio f r =
0ss ratio facto $1,200,000

Total costs eligible for progress payments. $900,000

shall be the product of—

(A) the sum of paid costs eligible for progress
payments times;

(B) the loss ratio factor computed under sub

Lossratiofactor . . .................. X.83.3% h 1)(ii) of thi fi
Recognized costs for progress payments .$749,700 paragrapm (9)(1)(ii) of this Secl 1on. ) .
Progress paymentrate . . ............. X.80.0% (iiiy The costs applicable to items delivered,
Alternate amountto be used. .. ........ $599,760 invoiced, and accepted shall not include costs in excess ol
) the contract price of the items.
SecTion Il : . . . .

Factored costs of items delivered . . . . . . $250,000 (3) The contracting dicer may use audit assistance,
Recognized costs applicable to undelivered technical services, management reports, and other source

items . ... .. ($749,700—$250,000)........ $499,700 of pertinent data to evaluate progress payment requésts.

* This amount shall be the same as the contract price

of the items delivered.

the contracting dicer concludes that the contractoffig-
ures in the contractts progress payment request are not
correct, the contracting fader shall—
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() Inthe manner prescribed in paragraph (g)(4) of Unbilled G&A divided by
this section, prepare a supplementary analysis to be attached ~contractprice. ......... (47,600/1,100,000) . . 04.33%
to the contractds request; Result X progress payment

. . . "y . rate ... (4.33% x 80%). . . . .. 03.46%
(i) Advise the contractor in writing of the thf- Result subtracted from

ences; and progress payment rate. . (80% - 3.46%). ... .. 76.54%
(iii) Adjust all further progress payments in aecor
dance with paragraph (g)(1) of this section, using the 32.503-9 Liquidation rates—alternate method.
contracting dicer’s figures, until the diérence is resolved. (a) The liquidation rate determined under 32.503-8 shall
(4) The following is an example of the supplemen apply throughout the period of contract performance unless
tary analysis required in paragraph (g)(3) of this section: the contracting dicer adjusts the liquidation rate under the
alternate method in this 32.503-Bhe objective of the
32.503-7 Limitation on general and administrative alternate liquidation rate method is to permit the contractor
expenses (G&A) forprogress payments. to retain the earned profit element of the contract prices for
If the contractor established an inventory suspensecompleted items in the liquidation proce3$e contracting
account undeAppendix A of CostAccounting Standard  officer may reduce the liquidation rate if—

(CAS) 410, Allocation of Business Unit General and (1) The contractor requests a reduction in the rate;
Administrative Expenses to Final Cost Objectives 48R (2) The rate has not been reduced in the preceding
9904.410 (AR Appendix, loose-leaf edition)), and the 12months;
account is $5 million or more, the following limitations (3) The contract delivery schedule extends at least
shall apply to progress payments: 18 months from the contract award date;

(a) G&A shall not be eligible for progress payments (4) Data on actual costs are available—
until the value of work in process inventories under new (i) For the products delivered, or
contracts exceeds that under the dtdr this purpose, new (ii) If no deliveries have been made, for a perfor
contracts shall be considered to be those awarded after CA§'ance period of at least 12 months;
410 became applicable to the work of the contrachid (5) The reduced liquidation rate would result in the
contracts are those included in the suspense account prd>0vernment recouping under each invoice the full extent of
scribed in CAS 410. the progress payments applicable to the costs allocable to

(b) The amount of G&~eligible for progress payments that invoice; .
under the contract shall be the contrast@ro rata share of (6) The contractor would not be paid for more than

G&A allocable to the excess under paragraph (a) of thisthe costs of items delivered and accepted (less allocable
section. progress payments) and the earned profit on those items;

$1,000,000 x 80%)
32.503-8 Liquidation rates—ordinar y method. $1,100,000
Progress payments are recouped by the Government
through the deduction of liquidations from payments that
would otherwise be due to the contractor for completed con
tract items.To determine the amount of the liquidation, a
liquidation rate is applied to the contract price of contract $1.000,000 x 85%)
items delivered and acceptetihe ordinary method is that $1,100,000
the liquidation rate is the same as the progress payment rate;
at the beginning of a contract, only this method may be

used. If the contralt_:t_tl)sl SbeJeCt to the CAS Ilmltr;:uon (;n often if requested by the contractindicdr, that the alter
32.503-7 on G&/eligible for progress payments, the erdi nate rate continues to meet the conditions of subsections 5,

nary method includes the use of an adjusted liquidation rate6' and 7 of this sectiorThe certificate must be accompa
to reflect the applicable G&Asuspense accounthe nied by adequate supporting information.

adjusted liquidation rate shall be established by (a) dividing (b) The contracting dicer shall change the liquidation
the unbilled G&Aby the contract price, (b) multiplying the |4t in the following circumstances:

= 72.7%

(7) The unliquidated progress payments would not
exceed the limit prescribed in paragraph (a)(4) of the
Progress Payments clause;

77.3%

(8) The parties agree on an appropriate rate; and
(9) The contractor agrees to certify annuatly more

guotient by the progress payment rate stated in the contract, (1) The rate shall be increased for both previous
and (c) subtracting the resulting rate from the progress pay g ¢
ment rate.For example, if the price is $1,100,000 and the $1,000,000 - $47.600

unbilled G&A is $47,600, the adjusted liquidation rate $1,100,000 X 80% = 69.3%%

would be 76.5 percent, computed as follows:
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subsequent transactions, if the contractor experiences a (ii) If the progress payment rate is 85 percent, the
lower profit rate than the rate anticipated at the time the minimum liquidation rate should be 77.3 percent, computed
liguidation rate was associated with contract items as follows:
already delivered, as well as subsequent progress pay (iii) If the contract is subject to CAS limitation on
ments. G&A eligible for progress payments (see 32.503-7), an
(2) The rate shall be increased or decreased in-keep adjusted alternate liquidation rate shall be established by
ing with the successive changes to the contract price orsubtracting the estimated G&Aot eligible for progress
tamget profit when— payments from the total estimated contract coSts.

(i) The taget profit is changed under a fixed-price €xample, if the price is $1,100,000, costs are $1,000,000,
incentive contract with Successivegals; or and unbilled G&Ais $47,600, the I|qU|dat|0n rate should be
(i) A redetermined price involves a change in the 69.3 percent, computed as follovys:

profit element under a contract with prospective price-rede (4) Minimum liquidation rates will generally be
termination at stated intervals. expressed to tenths of a percebecimals between tenths

(c) Whenever the liquidation rate is changed, the- con will be rounded up to _the next highest tenth (not necessarily
tracting oficer shall issue a contract modification to specify the nearest tenth), since rounding down would produce a
the new rate in the Progress Payments clagsequate &t below the minimum rate calculated.
consideration for these contract modifications is provided
by the consideration included in the initial contrathe
parties shall promptly make the payment or liquidation
required in the circumstances.

32.503-1 Adjustments for price reduction.

(a) If a retroactive downward price reduction occurs
under a redeterminable contract that provides for progress
payments, the contractingficer shall—

(1) Determine the refund due and obtain repayment
from the contractor for the excess of payments made for
delivered items over amounts due as recomputed at the
reduced prices; and

(2) Increase the unliquidated progress payments
amount for overdeductions made from the contréstor
billings for items delivered.

(b) The contracting difcer shall also increase the unliqg
uidated progress payments amount if the contractor makes
an interim or voluntary price reduction under a redeter
minable or incentive contract.

32.503-10 Establishing alternate liquidation rates.

(a) The contracting dicer shall ensure that the liquida
tion rate is—

(1) High enough to result in Government recoupment
of the applicable progress payments on each billing; and

(2) Supported by documentation included in the
administration dfce contract file.

(b) The minimum liquidation rate is the expected
progress payments divided by the contract prieach of
these factors is discussed below:

(1) Usually, the contracting diter shall compute the

expected progress payments by multiplying the estimated32_5o3_12 Maximum unliquidated amount.
cost of performing the contract by the progress payment (4 The contracting dicer shall ensure that any excess
rate. In certain cases, part of the contradoG&A is of the unliquidated progress payments over the contractual

excluded from the estimated cost for the purpose of €alcu jimitation in paragraph (a) of the Progress Payments clause
lating expected progress payments for the liquidation rate.i, the contract is promptly corrected through one or more of
These cases pertain to the implementation of CAS 410 (segpe following actions:

32.503-7 and 32.503-8). _ S (1) Increasing the liquidation rate.
(2) For purposes of computing the liquidation rate, (2) Reducing the progress payment rate.
the contracting diiter may adjust the estimated cost and the (3) Suspending progress payments.

contract price to include the estimated value of any work  (p) The excess described in paragraph (a) of this section
authorized but not yet priced and any projected economicis most likely to arise under the following circumstances:

adjustments; howevethe contracting déiter's adjustment (1) The costs of performance exceed the contract
shall not exceed the Governmengstimate of the price of  price.
all authorized work or the funds obligated for the contract. (2) The alternate method of liquidation (see 32.503-

(3) The following are examples of the computation. 9) is used and the actual costs of performance exceed the
Assuming an estimated price of $1,100,000 and total esti cost estimates used to establish the liquidation rate.

mated costs eligible for progress payments of $1,000,000: (3) The rate of progress or the quality of contract per
(i) If the progress payment rate is 80 percent, the formance is unsatisfactory

minimum liquidation rate should be 72.7 percent, computed (4) The rate of rejections, waste, or spoilage is

as follows: excessive.
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(c) As required, the services of the cognizant indepen dling, and disposition of certain types of property are-gov
dent audit agency or fafe should be fully utilized, along erned by other clauses, as follows:

with the services of qualified cost analysis and engineering (1) The clause at 52.245-17, Spediabling, for spe
personnel. cial tooling.
(2) The termination clauses at 52.249, for termination
32.503-13 Quarterly statements for price revision inventory
contracts. (c) The contractor may sell or otherwise dispose of cur

Under price revision or redeterminable contracts that rent production scrap in the ordinary course of business on
include progress payments clauses, the contractiimeiof  its own volition, even if title has vested in the Government
shall occasionally compare the quarterly statements submitunder the Progress Payments claulee contracting dicer
ted under the price revision or renegotiation clause atshall require the contractor to credit the costs of the contract
52.216-5, 52.216-6, 52.216-16, or 52.216-17 with the con performance with the proceeds of the scrap disposition.
tractors requests for progress paymenise contracting (d) When the title to materials or other inventories is
officer should ensure, as far as is reasonably possible, thatested in the Government under the Progress Payments
costs of delivered items in the quarterly statements areclause, the contractor may transfer the inventory items from
excluded from the costs of undelivered items (the basis forthe contract for its own use or other disposition only if, and
unliguidated progress payments) in the contrast@quest  on terms, approved by the contractinfiogr. The contrae

for progress payments. tor shall—
(1) Eliminate the costs allocable to the transferred
32.503-14 Protection of Government title. property from the costs of contract performance, and
(a) Since the Progress Payments clause gives the (2) Repay or credit to the Government an amount

Government title to all of the materials, work-in-process, equal to the unliquidated progress payments, allocable to
finished goods, and other items of property described inthe transferred property
paragraph (d) of the Progress Payments clause, under the (e) If excess property remains after the contract perfor
contract under which progress payments have been madenance is complete and all contractor obligations under the
the ACO must ensure that the Government title to these contract are satisfied, including full liquidation of progress
inventories is not compromised by other encumbrances.payments, the excess property is outside the scope of the
Ordinarily, theACO, in the absence of reason to believe oth Progress Payments clauseherefore, the contractor holds
erwise, may rely upon the contrac®rcertification title to it.
contained in the progress payment request.

(b) If the ACO becomes aware of any arrangement or 32.503-16 Risk of loss.

condition that would impair the Governmentitle to the (a) Under the Progress Payments clause, and except for
property afected by progress payment, tBe&O shall normal spoilage, the contractor bears the risk for loss, theft,
require additional protective provisions (see 32.501-5) to destruction, or damage to propertyeated by the clause,

establish and protect the Governmeititle. even though title is vested in the Government, unless the

(c) The existence of any such encumbrance is a-~iola Government has expressly assumed this rl$ie clauses
tion of the contractds obligations under the contract, and prescribed in this regulation related to progress payments,
the ACO may if necessarysuspend or reduce progress default, and terminations do not constitute a Government
payments under the terms of the Progress Payments clausessumption of this risk.
covering failure to comply with any material requirement (b) If a loss occurs in connection with property for
of the contract.In addition, if the contractor fails to dis  which the contractor bears the risk, the contractor is -oblig
close an existing encumbrance in the progress paymentated to repay to the Government the amount of
certification, theACO should consult with legal counsel unliquidated progress payments based on costs allocable to
concerning possible violation of 31 U.S.C. 3729, the Falsethe property

ClaimsAct. (c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
32.503-15 Application of Government title terms. loss. However a serious loss may impede the satisfactory

(a) Property to which the Government obtains title by progress of contract performance, so that the contracting
operation of the Progress Payments clause solely is not, as afficer may need to act under paragraph (c)(5) of the
consequence, Government-furnished property Progress Payments clause.

(b) Although property title is vested in the Government
under the Progress Payments clause, the acquisition, har82.504 Subcontracts.
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(a) The contracting dicer shall encourage the contrac (i) The term “the Government” may be changed
tor to provide progress payments to subcontractors on termso “the Government or Prime Contractor
that meet the standards in 32.502-1 for customary progress (3) The subcontract special terms regarding default
payments. shall include paragraph (h) of the Progress Payments claus:
(b) The contractds requests for progress payments may in the contract through its subdivision (ifhe rest of para
include the full amount paid to subcontractors as progressgraph (h) is optional.
payments under the contract and subcontracts. (f) If the contractor makes progress payments to a sub
(c) If the contractor is considering making unusual contractor under a cost-reimbursement prime contract, the
progress payments to a subcontractioe parties shall be  contracting dicer shall accept the progress payments as
guided by the policies in 32.501-K.unusual progress pay  reimbursable costs of the prime contract only under the fol
ments for the subcontract are approved by the Governmentlowing conditions:

the contracting dicer shall issue a contract modification to (1) The payments are made under the criteria in
specify the new rate in subdivision (j)(4) of the Progress 32.502-1 for customary progress payments.
Payments clause in the prime contrathis will allow the (2) The payments do not exceed the progress payment

contractor to include the progress payments to the subconrate in 32.501-1 unless unusual progress payments to the
tractor in the cost basis for progress payments by thesubcontractor have been approved in accordance with
Government.This modification shall not be considered a 32.5012.

deviation and shall not require the clearance prescribed in (3) The subcontractor complies with the liquidation
32.502-2(b). principles of 32.508, 32.5039, and 32.5030.
(d) The contractor has a duty to ensure that progress (4) The subcontract contains progress payments

payments to subcontractors conform to the standards anderms as prescribed in this section.
principles prescribed in paragraph (j) of the Progress
Payments clause in the prime contragithough the con Subpart 32.6—Contract Debts
tracting oficer should, to the extent appropriate, review the
subcontract as part of the overall administration of progress32.600 Scope of subpat.
payments in the prime contract, there is no special require  This subpart prescribes policies and procedures for the
ment for contracting diter review or consent merely Governmens actions in ascertaining and collecting con
because the subcontract includes a progress paymentsact debts, chging interest on the debts, deferring
clause except as provided in paragraph (c) of this sectioncollections, and compromising and terminating certain
However the contracting diter shall ensure that the con  debts.
tractor has installed the necessary management control
systems, including internal audit procedures. 32.601 Definition.

(e) The subcontract terms shall include the substance of “Responsible dicial,” as used in this subpart, means the
the Progress Payments clause in the prime contract; modicontracting dicer (see Subpart 2.1) or othefiofal desig
fied to indicate that the contractarot the Government, nated under agency procedures to administer the collectior
awards the subcontract and administers the progress payof contract debts and applicable interest.
ments. The following exceptions apply to wording
modifications: 32.602 General.

(1) The subcontract terms on title to property under  The contract debts covered in this subpart arise in vari

progress payments shall provide for vesting of title in the ous ways.The following are some examples:

Government, not the contract@s in paragraph (d) of the (a) Damages or excess costs related to defaults in
Progress Payments clause in the prime contraaefer performance.

ence to the contractor malowever be substituted for (b) Breach of contract obligations concerning progress
“Government” in subdivision (d)(2)(iv) of the clause. payments, advance payments, or Government-furnished

(2) In the subcontract terms on reports and access toproperty or material.
records, the contractor shall not delete the references to (c) Government expense of correcting defects.

“Contracting Oficer” and “Government” in adapting para (d) Overpayments related to errors in quantity or billing

graph (g) of the Progress Payments clause in the contractr deficiencies in quality

but may expand the terms as follows: (e) Retroactive price reductions resulting from contract
() The term “Contracting QOicer” may be terms for price redetermination or for determination of

changed to “Contracting @der or Prime Contractdr prices under incentive type contracts.
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(f) Overpayments disclosed by quarterly statements

(1) Loss of timely availability of the funds to the pro

required under price redetermination or incentive contracts.gram for which the funds were initially provided;

(g) Delinquency in contractor payments due under

agreements or arrangements for deferral or postponement of

collections.

(2) Increased dffculty in collecting the debt; or
(3) Actual monetary loss to the Government.
(b) In determining the amount of any contract debt, the

(h) Reimbursement of costs, as provided in 33.102(b) responsible dicial shall fairly consider both the
and 33.104(h)(1), paid by the Government where a Governmens claim and any contract claims by the con
postaward protest is sustained as a result of an awardeetractor against the Governmerfthis determination does

misstatement, misrepresentation, or miscertification.

32.603 Applicability .

Except as otherwise specified, this subpart applies to all

debts to the Government arising in connection with-con

not constitute a settlement of such claims, nor is it a con
tracting oficer's final determination under the Contract
DisputesAct of 1978.

(c) The responsible &€ial shall establish a control
record for each contract debt, to include at least the follow

tracts and subcontracts for the acquisition of supplies oring information:

services, and debts arising from the Governmnsgrayment

of costs, as provided in 33.102(b) and 33.104(h)(1), where
a postaward protest is sustained as a result of an awsardee’

misstatement, misrepresentation, or miscertification.

32.604 Exclusions.

This subpart does not apply to claims of the Government
against military or civilian employees or their dependents

arising in connection with current or past employment by
the GovernmentSections 32.613, 32.614, and 32.616 do
not apply to claims against common carriers for transporta
tion overchages and freight and g losses.

32.605 Responsibilities and cooperation

Government officials.

(a) To protect the Governmentiinterests, contracting
officers, contract financing B€es, disbursing dicials, and
auditors shall cooperate fully with each other to—

(1) Discover promptly when a contract debt arises;
(2) Ascertain the correct amount of the debt;

(3) Act promptly and déctively to collect the debt;
(4) Administer deferment of collection agreements;

among

and
(5) Provide up-to-date information on the status of
the debt.

(b) For most kinds of contract debts, including reim
bursement of protest costs, the contractirficef has the
primary responsibility for determining the amounts of and
collecting contract debtUnder some agency procedures,
however the individual who is responsible for payment
under the contracte.g, the disbursing diter, may have
this primary responsibility

32.606 Debt determination and collection.

(a) If any indication of a contract debt arises, the respon
sible oficial shall determine promptly whether an actual
debt is due the Government and the amoimy unwar
ranted delay may contribute to—
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(1) The name and address of the contractor
(2) The contract numbeif any.
(3) A description of the debt.
(4) The amount of debt and the appropriation to be
credited.
(5) The date the debt was determined.
(6) The dates of demands for payment.
(7) The amounts and dates of collections, as they
ur
(8) The date of any appeal filed or action brought in
the Court of Claims under the Disputes clause.
(9) The status of collectiongExamples include—
(i) Actions reported to the disbursing fioér
(name, location, and date);
(i) Funds requested to be withheld by the disburs
ing officer;
(i) Funds requested to be withheld by other
offices (date and €ite);
(iv) Deferment or installment payment arrange
ment requested;
(v) Deferment or installment request reviewed;
(vi) Supplemental information requested to -sup
port deferment requests; and
(vii) Actions transferred to the contract financing

occC

office.

(d) Except in cases in which an agreement has been
entered into for deferment of collections (32.613) or bank
ruptcy proceedings against the contractor have been initiated,
the contractor shall be required to liquidate the debt by—

(1) Cash payment in a lump sum, on demand; or
(2) Credit against existing unpaid bills due the
contractor

(e) The responsible fi€ials shall use all proper means
available to them for collecting debts as rapidly as possible.
Practices for ascertaining and collecting debts shall be com
prehensive, dynamic, and as uniform as practicahld.
consideration shall be given to personal contact and followup.

32.607 Tax credit.
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(a) If the contractor is entitled to a tax credit undersec tor. If the procedures of either the agency or the contractor
tion 1481 of the Internal Revenue Code (26 U.S.C. 1481)require approval of the negotiation results by higher authority
and requests recognition of the credit in the debt collection,the memorandum shall be written without prejudice to the
the responsible &€ial shall comply final pricing. After negotiations are completed, a supplemen

(b) The tax credit shall be considered to reduce the tal agreement shall be executed without delay
amount of the debt as of the date when interest on the debt (b) The amount of refund shall be computed promptly
begins to accrue. without waiting for itemization of adjustment of past

(c) The amount of the debt reduction shall be the amountbijllings, accounting adjustments, or the adjusted invoices.
of the tax credit certificate, if a certificate was issued by the
Internal Revenue Service (IRSf. the IRS has not yet 32.610 Demand for payment of contract debt.
issued a certificate, the responsibléaidl may accept the (a) A demand for payment shall be made as soon as the
contractofs estimate of the tax credit amount until the cer responsible dicial has computed the amount of refund due.
tificate is issued, subject to any verification that the |fthe debt arises from excess costs for a default termination,

responsible dicial considers appropriate. the demand shall be made without delay explained in
(d) A reduction for a tax credit does not apply to a debt 49 402-6.
arising from a subcontract. (b) The demand shall include the following:
(1) A description of the debt, including the debt

32.608 Negotiation of contract debts. amount.
(a) The responsible &€ial shall ensure that any negoti (2) Notification that any amounts not paid within 30

atlons. concerning ,dEbt de_termlnatlons are C(,)mplewddays from the date of the demand will bear interest from the
expeditiously If c;onsnstent W'th. th? contract, thgﬂofal date of the demand, or from any earlier date specified in the
shall m_ake a unllate_ral determination p_romptly if the-con contract, and that the interest rate shall be the rate-estab
tractor is delln'qtﬁ.ent in any of f[hfe foIonvmg actions: lished by the Secretary of thEreasury for the period

Eg Elérgnc:?ialtri‘r?gpgggfjir:itolzs?;ma“on. f':lffected, under_ Public Lav_v 92-41n the case of a plebt afis

(3) Entering into an agreement on a fair and reason g f_r(_)m a price re_ductlon for de_fectwe pricing, or as
able price revision. speC|f|c_aIIy set forthin a Co_stccountm_g Standards (CAS)

(4) Signing an interim memorandum evidencing a clause in the contract, that interest W|Il.run from the date of
negotiated pricing agreement involving refund. overpayment by the Government unti repayment by the

contractor at the underpayment rate established by the

5) Executing an appropriate contract modification
reflecgin)g t;I(e rléslu?t of neg([))tiagolns eatl Secretary of th@reasury for the periods &cted, under
: 26 U.S.C. 6621(a)(2).

(b) The amount of indebtedness determined unilaterally A ,
(3) A notification that the contractor may submit a

shall be an amount that— L :
(1) Is proper based on the merits of the case; proposal for deferment of collection if immediate payment

(2) Does not exceed an amount that would have been'S N0t practicable or if the amount is disputed. _
considered acceptable in a negotiated agreement; and (4) Identification of the responsible fafial desig
(3) Is consistent with the contract terms. nated for determining the amount of the debt and for its
(c) For unilateral debt determinations, the contracting collection.
officer shall issue a decision as required by the clause at (€) If subparagraph (b)(3) of the clause at 52.232-17,
52.233-1, DisputesSuch decision shall include a demand Interest, applies, the demand mentioned in paragraph (a) o
for payment (see 33.2(a)(4)(vi)). No demand for pay this section shall accompany or be included in the transmit
ment under 32.610 shall be issued prior to a contractingtal mentioned in the clause.
officer's final decision.A copy of the final decision shall be

sent to the appropriate financedioé. 32.611L Routine setof.
If a disbursing dicer is the responsible fagial for col-
32.609 Memorandum of pricing agreement with lection of a contract debt, or is notified of the debt by the
refund. responsible dicial and has contractor invoices on hand for

(@) If a refund to the Government is agreed upon in nego payment, the disbursing fafer shall make an appropriate
tiations under a price revision type of contract, the responsiblesetof. The disbursing dicer shall give the contractor an
official shall promptly write a memorandum to document the explanation of the setofTo the extent that the setof
agreement and the contract debhe memorandum shall be reduces the debt, the explanation shall replace the deman:
signed by the negotiators for the Government and the centracprescribed in 32.610.
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32.612 Withholding and setof. include appropriate covenants and securities and should be
During the 30 days following the issuance of a demand, limited to the shortest practicable maturity

the advisability of withholding payments otherwise due to  (g) Contracts and arrangements for deferment may not

the contractor shall be considered based on the circum provide that a claim of the Government will not become due

stances of the individual casd$payment is not completed  and payable pending mutual agreement on the amount of

within 30 days, and deferment is not requested, withholdingthe claim oy in the case of a dispute, until the decision is

of principal and interest shall be initiated immediatéty reached.

the event the contract is assigned underAtggnment of (h) At a minimum, the deferment agreement shall-con
ClaimsAct of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15), the tain the f0||owing:
rights of the assignee will be scrupulously respected and (1) A description of the debt.
withholding of payments shall be consistent with those (2) The date of first demand for payment.
rights. For additional information on assignment of claims, (3) Notice of an interest chge, in conformity with
see Subpart 32.8. FAR 32.614 and the clause aAl 52.232-17, Interest; or
) in the case of a debt arising from a defective pricing or a
32.613 Deferment of collection. CAS noncompliance overpayment, interest, as prescribed

(a) If the responsible @tial receives a written request y the applicable Price Reduction for Defective Cost or
from the contractor for a deferment of the debt collection or Pricing Data or CAS clause.

installment payments, thefimfial shall promptly review the
request to see if the information included is adequate for
action on the requestf not, the contractor shall be asked to
furnish the needed informatiodny necessary changes to
the terms of the proposed deferment/installment agreemen
shall also be suggested.

(b) If the contractor has appealed the debt under the pro
cedures of the Disputes clause of the contract, the
information with the request for deferment may be limited
to an explanation of the contrac®financial condition.

(c) If there is no appeal pending or action filed under the
Disputes clause of the contract, the following information
about the contractor should be submitted with the request:

(1) Financial condition.

(2) Contract backlog.

(3) Projected cash receipts and requirements. , o
(4) The feasibility of immediate payment of the debt. (i) If a contractor appeal of the debt determination is

(5) The probable ééct on operations of immediate pending, the deferment agreement shall also include a
payment in full. requirement that the contractor shall—

(d) Although the existence of a contractor appeal of the (1) Diligently prosecute the appeal; and _
debt does not of itself require the Government to suspend or () Pay the debt in full when the appeal is decided, or
delay collection action, the responsibldicél shall coa ~ When the parties reach agreement on the debt amount.
sider whether deferment of the debt collection is advisable () If the contractor does not plan to appeal the debt or
to avoid possible overcollectioithe responsible fitial file an action under the Disputes clause of the contract, the
may authorize a deferment pending the resolution of appealdeferment/installment agreement shall include a specific

(e) Deferments pending disposition of appeal may be schedule or plan for paymenit should permit the
granted to small business concerns and financially weakGovernment to make periodic financial reviews of the-con
contractors, with a reasonable balance of the need fortractor and to require prepayments if the Government
Government security against loss and undue hardship on théonsiders the contractsrability to pay improvedit should
contractor also provide for required stated or measurable prepayments

(f) If a contractor has not appealed the debt or filed anon the occurrence of specific events or contingencies that
action under the Disputes clause of the contract, the responimprove the contractts ability to pay
sible oficial may arrange for deferment/installment (k) If desired by the contractahe deferment agreement
payments if the contractor is unable to pay at once in full ormay provide for the right to make prepayments without
the contractds operations under national defense contracts prejudice, for refund of overpayments, and for crediting of
would be seriously impairedThe arrangement shall interest (see 32.614-2).

(4) Identification of the dfce to which the contractor
is to send debt payments.

(5) A requirement for the contractor to submit finan
cial information requested by the Government and for
feasonable access to the contrastoecords and property
by Government representatives.

(6) Provision for the Government to terminate the
deferment agreement and accelerate the maturity of the
debt if the contractor defaults or if bankruptcy or insol
vency proceedings are instituted by or against the
contractor

(7) Protective requirements that are considered by the
Government to be prudent and feasible in the specific cir
cumstancesThe coverage of protective terms at 32.409
and 32.501-5 may be used as a guide.
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() Actions filed by contractors under the Disputes (2) When the collection procedures followed in a
clause shall not suspend or delay collectiomtil the given case result in an overcollection of the debt due.
action is decided, deferments shall only be granted if, within (3) When the responsiblefifial determines that the
30 days after the filing of such action, the contractor pre Government has unduly delayed payments to the contractol
sents to the responsiblefiofal a good and siitient bond, on the same contract at some time during the period to
or other collateral acceptable to the responsilfieiaff in which the interest chge applied, provided an interest
the amount of the claim, and approved by the responsiblepenalty was not paid for such late payment.
official. Any amount collected by the Government in  (b) Any appropriate interest credits shall be computed
excess of the amount found to be due on appeal under th@nder the following procedures:

Disputes clause of the contract shall be refunded to the con (1) Interest at the rate under 32.614-1(c) shall be

tractor with interest thereon from the date of collection by chaged on the reduced debt from the date specified in the
the Government at the annual rate established by the&jst demand made for payment of the higher debt.

Secretary ofTreasury under Public Law 92-41Simple (2) Interest may not be reduced for any time between
interest shall be calculated through the period of indebted {he que date under the demand and the period covered by
ness to reflect each 6-month period change in the rategjeferment of collection, unless the contract includes an
established by the Secretary interest clausee.g, the clause prescribed in 32.617.

(3) Interest shall not be credited in an amount that,

when added to other amounts refunded or released to the
contractoy exceeds the total amount that has been collected,

32.614-1 Interest charges. : . o
_or withheld for the purpose of collecting the debhis lim-
(2) Under the clause at 52.232-17, Interest, the responsi ;.. chall be further reduced by the amount of any

ble oficial shall apply interest chges to any contract debt limitati licabl 2 614-2(b)(2
unpaid after 30 days from the issuance of a demand, unless—lmltatlon applicable under 32.6 (b)(2)-

(1) The contract specifies another due date or proce
dure for chaging or collecting interest;

(2) The contract is a kind excluded under 32.617; or

(3) The contract or debt has been exempted from
interest chages under agency procedures.

32.614 Interest.

32.615 Delays in receipt of notices odemands.

If delivery of the demands or notices required by the
clause at 52.232-17, Interest, is delayed by the Governmen
(e.g, undue delay after dating at the originatin§jcef or

(b) If not already applicable under the contract terms, delays in the mail), the date of the debt and accrual of inter

interest on contract debt shall be made an element of anfSt shall be egtende(.j to a time that is fair and reasonable
agreement entered into on deferment of collection. under the particular circumstances.

(c) Unless specified otherwise in the clause ARF . .
52.232-17, the interest clygr shall be at the rate established 32.616 Compromise actions.

by the Secretary of tHEreasury under Public Law 92-41 for For debts under $100,000, excluding interest, if further col
the period in which the amount becomes diie interest lection is not practicable or would cost more than the amount

chage shall be computed for the actual number of calendarOf recoverythe agency may compromise the debt or terminate

days involved beginning on the due date and ending on— ©F suspend further collection actioBompromise is autho
(1) The date on which the designateéiaaf receives rized by the Federal Claims Collectiant of 1966 (31 U.S.C.

payment from the contractor; 3711). Compromise actions shall conform to Federal claims
(2) The date of issuance of a Government check to collection standards @FR101-105), and agency regulations.
the contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; 32.617 Contract clause.
(3) The date on which an amount withheld and (&) The contracting dicer shall insert the clause at
app“ed to the contract debt would otherwise have becomé2.232-17, Interest, in solicitations and contracts, unless it

payable to the contractor; or is contemplated that the contract will be in one or more of
(4) The date of any applicable tax credit under the following categories:
32.607. (1) Contracts at or below the simplified acquisition
threshold.
32.614-2 Interest credits. (2) Contracts with Government agencies.
(a) An equitable interest credit shall be applied under the (3) Contracts with a State or local government or
following circumstances: instrumentality
(1) When the amount of debt initially determined is (4) Contracts with a foreign government or instru
subsequently reduced;g, through a successful appeal. mentality
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(5) Contracts without any provision for profit or fee (2) For which Congress previously had consistently
with a nonprofit oganization. appropriated funds, unless specific statutory authority exists
(6) Contracts described in Subpart 5.5, Paid permitting applicability to other requirements.
Advertisements. (b) Indefinite-quantity or equirements contractsA
(7) Any other exceptions authorized under agency one-year indefinite-quantity or requirements contract for
procedures. services that is funded by annual appropriations may extend
(b) The contracting dicer may insert the clause at beyond the fiscal year in which it begins; provided, that—
52.232-17, Interest, in solicitations and contracts when it is (1) Any specified minimum quantities are certain to
contemplated that the contract will be in any of the-cate pe ordered in the initial fiscal year (see 37.106) and
gories specified in 32.617(a). (2) The contract includes the clause at 52:292
) Availability of Funds for the Next FiscaYear (see
Subpart 32.7—Contract Funding 32.7051(b)).
(c) Acceptance of supplies or sares. The Government
32.700 Scope of subpat. shall not accept supplies or services under a contract-condi

This subpart (a) describes basic requirements for contractioned upon the availability of funds until the contracting

funding and (b) prescribes procedures for using limitation of yficer has given the contractor notice, to be confirmed in
cost or limitation of funds clausefetailed acquisition fund writing, that funds are available.

ing requirements are contained in agency fiscal regulations.

32.703-3 Contracts crossing fiscal years.
(&) A contract that is funded by annual appropriations may
i not cross fiscal years, except in accordance with statutory
82.702 Policy. authorization (see 41 U.S.Cld, 31 U.S.C. 1308, 42 U.S.C.
No officer or employee of the Government may create Of 2459a and 41 U.S.C. 253 (see paragraph (b) of this section)),

authorize an obl|gat|_0 N N EXCess of t.h(.:" funds available, or "Nor when the contract calls for an end product that cannot fea
advance of appropriations (Anti-Deficienégt, 31 U.S.C. . L ) _
sibly be subdivided for separate performance in each fiscal

1341), unless otherwise authorized by.l&efore execut :
year €.g, contracts for expert or consultant services).

ing any contract, the contractindioér shall— :

(a) Obtain written assurance from responsible fiscal (b) 41 USC 253, as e_lmended by Section 1073 of the
authority that adequate funds are available or FederaAcqu_lsmon Streamlmmg\c? of 1994 (_Pub. L. 103-

(b) Expressly condition the contract upon availability of 355), authorizes heads of e.xecutlve agencies other than the
funds in accordance with 32.703-2. Department of Defense, United States Coast Guard, and the

NationalAeronautics and Spad@ministration (41 U.S.C.

252(a)(1)), to enter into a basic contract, options, or orders
under that contract for procurement of severable services
32.703-1 General. for a period that begins in one fiscal year and ends in the

(a) If the contract is fuIIy funded, funds are obligated to next fiscal year if the period of the basic contract, Options or
cover the price or tget price of a fixed-price contract or the orders under that contract does not exceed one year each.

estimated cost and any fee of a cost-reimbursement contracfunds made available for a fiscal year may be obligated for
(b) If the contract is incrementally funded, funds are the total amount of an action entered into under this author

obligated to cover the amount allotted and any correspond ity (see 37.106(b))Consult agency supplements for similar
ing increment of fee. authorities that may exist for the Department of Defense,

United States Coast Guard, or the Natidkeronautics and
32.703-2 Contracts conditioned upon availability of ~ SpaceAdministration.

32.701 [Reserved]

32.703 Contract funding requirements.

funds.
(a) Fiscal year contractsThe contracting dicer may ~ 32.704 Limitation of cost or funds.
initiate a contracting action properly chaable to funds of (a)(1) When a contract contains the clause at 52.232-20,

the new fiscal year before these funds are available; pro Limitation of Cost; 52.232-21, Limitation of Cost

vided, that the contract includes the clause at 52.232-18(Facilities); or 52.232-22, Limitation of Funds, the contract

Availability of Funds (see 32.705-1(a)yhis authority may  ing officer, upon learning that the contractor is approaching

be used only for operation and maintenance and continuinghe estimated cost of the contract or the limit of the funds

services €.g, rentals, utilities, and supply items not allotted, shall promptly obtain funding and programming

financed by stock funds)— information pertinent to the contrastcontinuation and
(1) Necessary for normal operations and notify the contractor in writing that—
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(i) Additional funds have been allotted, or the-esti (a) The contracting dicer shall insert the clause at
mated cost has been increased, in a specified amount; 52.232-20, Limitation of Cost, in solicitations and contracts

(i) The contract is not to be further funded and if a fully funded cost-reimbursement contract is contem
that the contractor should submit a proposal for an adjust plated, except those for consolidated facilities, facilities
ment of fee, if anybased on the percentage of work acquisition, or facilities use, whether or not the contract pro
completed in relation to the total work called for under the vides for payment of a fee.

contract; (b) The contracting dicer shall insert the clause at
(i) The contract is to be terminated; or 52.232-21, Limitation of Cost (Facilities), in solicitations
(iv)(A) The Government is considering whetherto and contracts for consolidated facilities, facilities acquisi
allot additional funds or increase the estimated cost— tion, or facilities use (see 45.301).

(B) The contractor is entitled by the contractterms  (¢) The contracting dicer shall insert the clause at
to stop work when the funding or cost limit is reached; and 52 23222, Limitation of Funds, in solicitations and <on

_ (C) Any work beyond the funding or cost limit  racts if an incrementally funded cost-reimbursement

(2) Upon learning that a partially funded contract
containing any of the clauses referenced in subparagraph Subpart 32.8—Assignment of Claims
(a)(1) of this section will receive no further funds, the-con
tracting oficer shall promptly give the contractor written 35 ggg Scope of subpat.

notice of the decision not to provide funds. This subpart prescribes policies and procedures for the
(b) Under a cost-reimbursement contract, the contract assignment of claims under tAesignment of Claiméct

ing officer may issue a change ordardirection to replace of 1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15-(here
or repair defective items or work, or a termination notice ¢ ref,erred t0 as “th,ect”) R ’ R

without immediately increasing the funds availabfénce
a cpntractor is not obligated to incur costs in excess of the32.801 Definitions.
estimated cost in the contract, the contractirfig@f shall
ensure availability of funds for directed actiori$e con
tracting oficer may direct that any increase in the
estimated cost or amount allotted to a contract be used fo
the sole purpose of funding termination or other specified
expenses.

(c) Government personnel encouraging a contractor to
continue work in the absence of funds will incur a violation
of Revised Statutes section 3679 (31 U.S.C. 1341) that maf
subject the violator to civil or criminal penalties.

“Assignment of claims,” as used in this subpart, means
the transfer or making over by the contractor to a bank, trust
company or other financing institution, as security for a
foan to the contractprof its right to be paid by the
Government for contract performance.

“Designated ageng¢yas used in this subpart, means any
department or agency of the executive branch of the United
tates Government (see 32.803(d)).

“No-setof commitment,” as used in this subpart, means
a contractual undertaking that, to the extent permitted by the
Act, payments by the designated agency to the assigne¢
under an assignment of claims will not be reduced to-liqui
32.705-1 Clauses forcontracting in advance of funds. date the indebtedness of the contractor to the Government.

(a) The contracting dicer shall insert the clause at N
52.232-18 Availability of Funds, in solicitations and con  32.802 Conditions.

32.705 Contract clauses.

tracts if the contract will be chgeable to funds of the new Under theAssignment of Claim#ct, a contractor may
fiscal year and the contracting action is to be initiated before@SSign moneys due or to become due under a contract if al
(b) The contracting dicer shall insert the clause at (a) The contract specifies payments aggregating $1,000

52.232-19Availability of Funds for the Next Fiscakar in or more. _ _
solicitations and contracts if a one-year indefinite-quantity ~ (b) The assignment is made to a bank, trust company
or requirements contract for services is contemplated andother financing institution, including any Federal lending

the contract— agency
(a) As funded by annual appropriations, and (c) The contract does not prohibit the assignment.
(b) Is to extend beyond the initial fiscal year (see  (d) Unless otherwise expressly permitted in the contract,
32.703-2(b)). the assignment—
(1) Covers all unpaid amounts payable under the
32.705-2 Clauses forlimitation of cost or funds. contract;
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32.902

acknowledged before a notary public or other person autho
rized to administer oaths.

(b) Filing. The assignee shall forward to each party
specified in 32.802(e) an original and three copies of the
notice of assignment, together with one true copy of the
instrument of assignmenthe true copy shall be a certified
duplicate or photostat copy of the original assignment.

(c) Format for notice of assignmenthe following is a

On behalf of

[Name ofAddressee of this Notige

(d) Examination by the Governmenh examining and
processing notices of assignment and before acknowledging
their receipt, contracting fifers should assure that the-fol

suggested format for use by an assignee in providing thdowing conditions and any additional conditions specified in

notice of assignment required by 32.802(e).

NOTICE OF ASSIGNMENT

To: Address to one of the paes
specified in 32.802(¢)

This has reference to Contract No. dated
, entered into between Corfitractors

name and addrs$ and Government agengy

name of office, and adeisg, for Describe

nature of the contragt

Moneys due or to become due under the contract
described above have been assigned to the -under
signed under the provisions of tiesignment of
ClaimsAct of 1940, as amended, 31S.C. 3727,
41U.S.C. 15.

A true copy of the instrument of assignment executed
by the Contractor on Ddte], is
attached to the original notice.

Payments due or to become due under this contract
should be made to the undersigned assignee.

Please return to the undersigned the three enclosed
copies of this notice with appropriate notations show
ing the date and hour of receipt, and signed by the
person acknowledging receipt on behalf of the

addressee.
Very truly yours,
[Name ofAssignee]
By

[Signatue of Signing Officdr

[Title of Signing Officdr

[Address ofAssigneg

ACKNOWLEDGEMENT

Receipt is acknowledged of the above notice and of a
copy of the instrument of assignmeiithey were
received (a.m.) (p.m.) on .19 .

[Signatug]

[Title]

agency regulations, have been met:

(1) The contract has been properly approved and exe
cuted.

(2) The contract is one under which claims may be
assigned.

(3) The assignment covers only money due or to
become due under the contract.

(e) Release of assignmertl) A release of an assign

ment is required whenever—

(i) There has been a further assignment or-reas
signment under thact; or

(i) The contractor wishes to reestablish its right to
receive further payments after the contractor's obligations to
the assignee have been satisfied and a balance remains dt
under the contract.

(2) The assignee, under a further assignment or reas
signment, in order to establish a right to receive payment
from the Government, must file with the addressees listed in
32.802(e) a—

(i) Written notice of release of the contractor by
the assigning financing institution;

(i) Copy of the release instrument;

(iii) Written notice of the further assignment or
reassignment; and

(iv) Copy of the further assignment or reassign
ment instrument.

(3) If the assignee releases the contractor from an
assignment of claims under a contract, the contraator
order to establish a right to receive payment of the balance
due under the contract, must file a written notice of release
together with a true copy of the release of assignment-instru
ment with the addressees noted in 32.802(e).

(4) The addressee of a notice of release of assignment
or the oficial acting on behalf of that addressee shall
acknowledge receipt of the notice.

32.806 Contract clauses.

(8)(2) The contracting diicer shall insert the clause at
52.232-23 Assignment of Claims, in solicitations and eon
tracts expected to exceed the micro-purchase threshold
unless the contract will prohibit the assignment of claims
(see 32.803(b))The use of the clause is not required for
purchase orderddowever the clause may be used in pur
chase orders expected to exceed the micro-purchase
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threshold, that are accepted in writing by the contradtor offices might be designated to receive invoices and contract
such use is consistent with agency policies and regulationsfinancing requests.

(2) If a no-setof commitment has been authorized “Designated payment fife” means the place designated
(see 32.803(d)), the contractindioér shall use the clause in the contract to make invoice payments or contract financ
with its Alternate . ing payments.Normally, this will be the Government
(b) The contracting dicer shall insert the clause at disbursing dice.
52.232-24, Prohibition akssignment of Claims, in solicita “Discount for prompt payment” means an invoice pay

tions and contracts for which a determination has beenment reduction voluntarily &red by the contractoin
made under agency regulations that the prohibition of conjunction with the clause at 52.232-8, Discounts for

assignment of claims is in the Government's interest. Prompt Payment, if payment is made by the Government
prior to the due dateThe due date is calculated from the
Subpart 32.9—Prompt Payment date of the contract invoice. If the contractor has not
placed a date on the invoice, the due date is calculated from
32.900 Scope of subpat: the date the designated billingfioé receives a proper

This subpart prescribes policies, procedures, and clause§voice, provided the agency annotates such invoice with
for implementing Ofice of Management and Budget the date of receipt at the time of receipthen the discount

(OMB) CircularA-125, “Prompt Payment.” date falls on a Saturdaypunday or legal holiday when
Federal Government fides are closed and Government
32.901 Applicability . business is not expected to be conducted, payment may be
This subpart applies to all Government contracts (includ Made on the following business day and a discount may be

taken.

ing contracts at or below the simplified acquisition )
“Due date” means the date on which payment should be

threshold), except contracts with payment terms and late

payment penalties established by other governmentalm"’}‘de' - — .
authority €.g, tariffs). Invoice” means a contractar bill or written request for

payment under the contract for supplies delivered or ser
vices performed.

“Invoice payment,” as used in this subpart, means a
Government disbursement of monies to a contractor under a
contract or other authorization for supplies or services
accepted by the Governmerithis includes payments for
partial deliveries that have been accepted by the

32.902 Definitions.

“Contract financing payment,” as used in this subpart,
means a Government disbursement of monies to a centrac
tor under a contract clause or other authorization prior to
acceptance of supplies or services by the Government
Contract financing payments include advance payments'Government and final cost or fee payments where amounts
progress payments based on cost under the clause aéwed have been settled between the Government and the
52.23216, Progress Payments, progress payments based OBontractor For purposes of this subpart, invoice payments
a percentage or stage of completion (see 32.102(e)(1)) Otheélso include all payments made under the clause at
than those made under the clause at 52823ayments g5 5325  payments Under Fixed-Price Construction
Under Fixed-Price Construction Contracts or the clause atContracts, and the clause at 52282 Payments Under
52.23210, Payments Under Fixed-Priéechitect-Engineer iy d._price Architect-Engineer Contractdnvoice pay
Contracts, and interim payments on cost-type contracts.ents do not include contract financing payments.

Contract financing payments do not include invoice-pay “Payment date” means the date on which a check for
ments or payments for partial deliveries. payment is dated pfor an electronic funds transfehe

‘Day,” as used in this subpart, means calendar, day gpecified payment date.
inClUding weekends and hOIidayS, unless otherwise- indi “Proper invoice” means a bill or written request for pay-
cated. (However see 32.903(e)(3) concerning payments ment which meets the minimum standards specified in the
due on Saturdays, Sundays, and legal holidays.) clause at 52.2325, Prompt Payment, 52.225, Prompt

“Designated billing dice,” as used in this subpart, Payment for Fixed-PricArchitect-Engineer Contracts, or
means the déite or person (governmental or nongovern 5223227, Prompt Payment for Construction Contracts
mental) designated in the contract where the contractor first(also see 32.905(e)), and other terms and conditions con

submits invoices and contract financing reques$tds tained in the contract for invoice submission.

might be the Government disbursingi@#, contract admin “Receiving report” means written evidence meeting the
istration ofice, office accepting the supplies delivered or requirements of 32.905(f) which indicates Government
services performed by the contractocontract audit dice, acceptance of supplies delivered or services performed by

or a nongovernmental agerih some cases, ddrent the contractor (see Subpart 46.6).

32-40



PART 32—CONTRACTFINANCING 32.905

32-41



32.905 FEDERALACQUISITION REGULATION

(4) Shall inform contractors of points of contact constructive acceptance period beyond 7 d&dended
within their cognizant paymentfafes to enable contractors acceptance periods shall not be a routine agency practice
to obtain status of invoices. but shall be used only when necessary to permit proper

(b) Contracting dicers, in drafting solicitations and Government inspection and testing of the supplies delivered
contracts, shall identify for each contract line item number or services performed.
subline item numbeor exhibit line item number— (iii) If the contract does not require submission of

(1) Which of the applicable Prompt Payment clauses an invoice for payment(g, periodic lease payments), the
applies to each item when the solicitation or contract con due date will be as specified in the contract.
tains items that will be subject to fifent payment terms; (2) If the designated billing fite fails to annotate
and the invoice with the actual date of receipt at the time of

(2) The applicable Prompt Payment food category receipt, the invoice payment due date shall be the 30th day
(e.g, which item numbers are meat or meat food products, after the date of the contract®iinvoice, provided a proper
which are perishable agricultural commodities), when the invoice is received and there is no disagreement over quan
solicitation or contract contains multiple payment terms for tity, quality or contractor compliance with contract

various classes of foods and edible products. requirements.
(b) Architect-engineer contractsThe due date for mak
32.905 Invoice payments. ing payments on contracts that contain the clause at

(a) General. Except as prescribed in paragraphs (b), (c), 52.23210, Payments Under Fixed-Pri&echitect-Engineer
and (d) of this section, the due date for making an invoice Contracts, shall be as follows:

payment by the designated paymenticef shall be as (1) The due date for work or services completed by

follows: the contractor shall be the later of the following two events:
(1) The 30th day after the designated billindjicaf (i) The 30th day after the designated billingjcef

has received a proper invoice from the contractor (except ashas received a proper invoice from the contractor

provided in subparagraph (a)(2) of this section); or the 30th (i) The 30th day after Government acceptance of

day after Government acceptance of supplies delivered orthe work or services completed by the contractam a final

services performed by the contractehichever is later invoice where the payment amount is subject to contract

(i) On a final invoice where the payment amount settlement action®(g, release of claims), acceptance shall
is subject to contract settlement actions, acceptance shall bbe deemed to have occurred on tHeative date of the set
deemed to have occurred on théeetive date of the cen tlement. For the sole purpose of computing an interest
tract settlement. penalty that might be due the contract@overnment

(i) For the sole purpose of computing an interest acceptance shall be deemed to have occurred constructively
penalty that might be due the contract@overnment  on the 7th day after the contractor has completed the work
acceptance shall be deemed to have occurred constructivelgr services in accordance with the terms and conditions of
on the 7th day after the contractor has delivered supplies othe contract (see also subparagraph (b)(4) of this section).
performed services in accordance with the terms and-condiIn the event that actual acceptance occurs within the con
tions of the contract, unless there is a disagreement ovestructive acceptance period, the determination of an interest
quantity quality, or contractor compliance with a contract penalty shall be based on the actual date of acceptance.
requirement.In the event that actual acceptance occurs (2) The due date for progress payments shall be the
within the constructive acceptance period, the determina 30th day after Government approval of contractor estimates
tion of an interest penalty shall be based on the actual dat®f work or services accomplishefor the sole purpose of
of acceptanceThe constructive acceptance requirement computing an interest penalty that might be due the con
does not, howeverompel Government fifials to accept  tractot Government approval shall be deemed to have
supplies or services, perform contract administration-func occurred constructively on the 7th day after contractor esti
tions, or make payment prior to fulfilling their mates have been received by the designated billifice of
responsibilities.Except in the case of a contract for the-pur (see also subparagraph (b)(4) of this sectitm}the event
chase of a commercial item as defined in 2.101, including athat actual approval occurs within the constructive approval
brand-name commercial item for authorized resalg, ( period, the determination of an interest penalty shall be
commissary items), the contractindioér may specify a  based on the actual date of approval.
longer period for constructive acceptance in the solicitation (3) If the designated billing fite fails to annotate
and resulting contract, if required tdafl the Government  the invoice or payment request with the actual date of
a reasonable opportunity to inspect and test the supplieseceipt at the time of receipt, the payment due date shall be
furnished or to evaluate the services perfornilae con the 30th day after the date of the contrdstarvoice or pay
tract file shall indicate the justification for extending the ment request, provided a proper invoice or payment request
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is received and there is no disagreement over quaniay building, public work, or other division of the contract for
ity, or contractor compliance with contract requirements.  which the price is stated separately in the contract) shall be
(4) The constructive acceptance and constructive as follows:
approval requirements described in subparagraphs (b)(1) (A) Either the 30th day after receipt by the-des
and (b)(2) of this section are conditioned upon receipt of aignated billing ofice of a proper invoice from the
proper payment request and no disagreement over guantitycontractoy or the 30th day after Government acceptance of
quality, contractor compliance with contract requirements, the work or services completed by the contraetbichever
or the requested progress payment amotlhese require is later If the designated billing éite fails to annotate the
ments do not compel Governmenfiahls to accept work  invoice with the actual date of receipt at the time of receipt,
or services, approve contractor estimates, perform contracthe invoice payment due date shall be deemed to be the 30t
administration functions, or make payment prior to fulfill day after the date of the contractoinvoice, provided a
ing their responsibilitiesThe contracting dicer may proper invoice is received and there is no disagreement ovel
specify a longer period for constructive acceptance or con quantity quality, or contractor compliance with contract
structive approval, if required tofafd the Government a  requirements.
reasonable opportunity to inspect and test the supplies fur (B) On a final invoice where the payment
nished or to evaluate the services performed. amount is subject to contract settlement actioag,(
(c) Constuction contracts.(1) The due date for mak  release of contractor claims), acceptance shall be deemed t

ing payments on construction contracts shall be as follows:have occurred on the fettive date of the contract

(i) The due date for making progress payments settlement.
based on contracting fafer approval of the estimated (iv) For the sole purpose of computing an interest
amount and value of work or services performed, including penalty that might be due the contractor for payments
payments for reaching milestones in any project, shall be 14described in subdivision (c)(1)(iii))(A) of this section,
days after receipt of a proper payment request by the-desigGovernment acceptance or approval shall be deemed tc
nated billing ofice. If the designated billing ite fails to have occurred constructively on the 7th day after the con
annotate the payment request with the actual date of receiptractor has completed the work or services in accordance
at the time of receipt, the payment due date shall be deemedith the terms and conditions of the contract (see also sub
to be the 14th day after the date of the contr&cimayment paragraph (c)(1)(v) of this sectionn the event that actual
request, provided a proper payment request is received andcceptance occurs within the constructive acceptance
there is no disagreement over quantiyality, or contractor period, the determination of an interest penalty shall be
compliance with contract requiremenfBhe contracting based on the actual date of acceptance.
officer may specify a longer period in the solicitation and (v) The constructive acceptance and construc
resulting contract if required tofafd the Government a tive approval requirements described in subparagraph
reasonable opportunity to adequately inspect the work and(c)(1)(iv) of this section are conditioned upon receipt of a
to determine the adequacy of the contrdstperformance  proper payment request and no disagreement over quan
under the contractThe contract file shall indicate the justi  tity, quality, contractor compliance with contract
fication for extending the due date beyond 14 daywe requirements, or the requested amourtiese require
contracting dicer or a representative shall not approve ments do not compel Governmenticiils to accept work
progress payment requests unless the certification and subor services, approve contractor estimates, perform con
stantiation of amounts requested are provided as required byract administration functions, or make payment prior to
the clause at 52.232-5, Payments Under Fixed-Pricefulfilling their responsibilities.The contracting dicer
Construction Contracts. may specify a longer period for constructive acceptance

(i) The due date for payment of any amounts or constructive approval in the solicitation and resulting
retained by the contractingfimfer in accordance with the contract, if required to &rd the Government a reason
clause at 52.232-5, Payments Under Fixed-Priceable opportunity to adequately inspect the work and to
Construction Contracts, shall be as specified in the contractdetermine the adequacy of the contrastgrerformance
or, if not specified, 30 days after approval by the corntract under the contract.
ing officer for release to the contractdrhis release of (2) Construction contracts contain special provi
retained amounts shall be based on the contractfiogoé sions concerning contractor payments to subcontractors,
determination that satisfactory progress has been made. along with special contractor certification requirements.

(i) The due date for final payments based on The Ofice of Management and Budget has determined
completion and acceptance of all work (including any that these certifications are not to be construed as final
retained amounts), and payments for partial deliveries thatacceptance of the subcontractorperformanceThe
have been accepted by the Governmerg,(each separate certification in 52.232-5(c) implements this determina
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tion; however certificates are still acceptable if the eon the proper classification of a specific product, prevailing
tractor deletes subparagraph (c)(4) of 52.232-5 from theindustry practices should be followed in specifying a-con
certificate. tract payment due datdhe burden of proof that a
(3)(i) Paragraph (d) of the clause at 52.232-5, classification of a specific product is, in fact, prevailing
Payments under Fixed-Price Construction Contracts, andindustry practice is upon the contractor making the repre
subparagraph (e)(6) of the clause at 52.232-27, Promptentation.
Payment for Construction Contracts, provide for the- con (e) Content of invoicesA proper invoice must include
tractor to pay interest on unearned amounts in certainthe items listed in subparagraphs (e)(1) through (e)(8) of
circumstancesThis interest shall be recovered from subse this section.If the invoice does not comply with these
guent payments to the contractdiherefore, normally no  requirements, it shall be returned within 7 days after the
demand for payment shall be madgontracting dicers date the designated billingfiafe received the invoice (3

shall— days on contracts for meat, meat food products, or fish; 5
(A) Compute the amount in accordance with days on contracts for perishable agricultural commodities,
the clause; dairy products, edible fats or oils, and food products pre
(B) Provide the contractor with a final deci pared from edible fats or oils), with a statement of the
sion; and reasons why it is not a proper invoidé such notice is not
(C) Notify the payment dice of the amountto  timely, then an adjusted due date for the purpose of-deter
be withheld. mining an interest penaltyf any, will be established in
(i) The payment dice shall be responsible for accordance with 32.907-1(b):
making the deduction of interesAmounts collected in (1) Name and address of the contractor
accordance with these provisions shall revert to the (2) Invoice date.(Contractors are encouraged to date
Treasury of the United States. invoices as close as possible to the date of mailing or-trans
(d) Food and specified itemPue dates for payments mission.)
of contractor invoices for meat, meat food products, or fish; (3) Contract number or other authorization for sup

perishable agricultural commodities; and dairy products, plies delivered or services performed (including order
edible fats or oils, and food products prepared from edible number and contract line item number).
fats or oils are as follows: (4) Description, quantityunit of measure, unit price,
(1) For meat or meat food products, as defined in sec and extended price of supplies delivered or services per
tion 2(a)(3) of the Packers and Stockyaxdt of 1921 formed.
(7 U.S.C. 182(3)), and as further defined in Pub. |-198, (5) Shipping and payment terms.q, shipment num
including any edible fresh or frozen poultry meat, any per ber and date of shipment, prompt payment discount terms).
ishable poultry meat food product, fresh eggs, and anyBill of lading number and weight of shipment will be shown
perishable egg product, as close as possible to, but not latefior shipments on Government bills of lading.
than, the 7th day after product delivery (6) Name and address of contractdiiaiél to whom
(2) For fresh or frozen fish, as defined in section payment is to be sent (must be the same as that in the con
204(3) of the Fish and Seafood Promotibet of 1986 tract or in a proper notice of assignment).
(16 U.S.C. 4003(3)), as close as possible to, but not later (7) Name (where practicable), title, phone number
than, the 7th day after product delivery and mailing address of person to be natified in the event of
(3) For perishable agricultural commodities, as a defective invoice.
defined in section 1(4) of the Perishabdgricultural (8) Any other information or documentation required
CommoditiesAct of 1930 (7 U.S.C. 499a(4)), as close as by the contract (such as evidence of shipment).
possible to, but not later than, the 10th day after product (9) While not required, contractors are strongly
delivery, unless another date is specified in the contract.  encouraged to assign an identification number to each
(4) For dairy products (as defined in sectidi (k) of invoice.
the Dairy Production StabilizatioAct of 1983 (7 U.S.C. (f Authorization to payAll invoice payments shall be
4502(e)), edible fats or oils, and food products preparedsupported by a receiving report or any other Government
from edible fats or oils, as close as possible to, but not laterdocumentation authorizing paymerithe agency receiving
than, the 10th day after the date on which a proper invoiceofficial should forward the receiving report or other
has been received.iquid milk, cheese, certain processed Government documentation to the designated payment
cheese products, butteyogurt, ice cream, mayonnaise, office by the 5th working day after Government acceptance
salad dressings, and other similar products, fall within this or approval, unless other arrangements have been made.
classification. Nothing in theAct limits this classification This period of time does not extend the due dates prescribed
to refrigerated productaVhen questions arise regarding in this section.Acceptance should be completed as expedi
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tiously as possibleThe receiving report or other (a) Unless otherwise prescribed in policies and proce
Government documentation authorizing payment shall, as adures issued by the agency head, or designee, the due da
minimum, include the following: for making contract financing payments by the designated

(1) Contract number or other authorization for sup payment dice will be the 30th day after the designated
plies delivered or services performed. billing office has received a proper requdst.the event

(2) Description of supplies delivered or services-per that an audit or other review of a specific financing request
formed. is required to ensure compliance with the terms and eondi

(3) Quantities of supplies received and accepted or tions of the contract, the designated paymeficeis not
services performed, if applicable. compelled to make payment by the due date specified.

(4) Date supplies delivered or services performed.  Agency heads may prescribe shorter periods for payment, if

(5) Date supplies or services were accepted by theappropriate based on contract pricing or administrative con
designated Government fifial (or progress payment  siderations.For example, a shorter period may be justified
request was approved if being made under the clause apy anagency if the nature and extent of contract financing
52.2325, Payments Under Fixed-Price Construction grrangements are integrated wigency contract pricing
Contracts, or the clause at 52.2B% Payments Under pojicies. A period shorter than 7 days or longer than 30
Fixed—Prichrchitect-Engineer Cont_racts). days shall not be prescribed.
~ (6) Signature, or when permitted by agency regula 1y For advance payments, loans, or other arrangements
tions, electronic equivalent, printed name, title, mailing yhat 4o not involve recurrent submission of contract financ
address, and telephone number of the designatedyy roqests, payment shall be made in accordance with the
Government dicial responsible for acceptance or approval ;o yjicapie contract financing terms or as directed by the
functions. _ contracting dicer.

(7) If the contract provides for the use of Government (c) A proper contract financing request must comply with

certified INVOICES I I|e.u of_a separate receving repoft’ thethe terms and conditions specified by contract financing
Government certified invoice also must contain the infor -
clauses or other authorizing terniEhe contractor shall cor

mation described in subparagraphs ()(1) through (f)(6) of rect any defects in requests submitted in the manner specifiec

this section. in the contract or as directed by the contractiffigesf

(g) Discounts.When a discount for prompt payment is . L .
to be taken, payment will be made as close as possible to (d) The designated billing bEe and designated payment

but not later than, the end of the discount per@ayment office shall annotate each contract financing request with the

terms are specified in the clause at 52.232-8, Discounts fordate a proper request was received in their respectivesof

Prompt Payment.

(h) Billing office. The designated billing i€e shall
immediately annotate each invoice with the actual date it
receives the invoice.

(i) Payment officeThe designated paymenfio& shall

32.907 Interest penalties.

32.907-1 Late invoice payment.
(a) An interest penalty shall be paid automatically by the

annotate each invoice and receiving report with the date adesignated paymentfafe, without request from the con

proper invoice or receiving report was received by the des tractor when all of the following conditions, if applicable,
ignated payment Gite. have been met: . _

() Multiple payment ratesContractors may be enceur - (1) A proper invoice was received by the designated
aged, but cannot be required, to submit separate invoices fopilling office.
products with diferent payment due dates under the same (2) A receiving report or other Government decu
contract or orderWhen an invoice is received that contains Mentation authorizing payment was processed, and there
items with diferent payment periods (a mixed invoice), the Was no disagreement over quantigyality or contractor
payment dice shall comply with all contractual and statu  compliance with any contract requirement.

tory payment provisionsln dealing with mixed invoices (3) Inthe case of a final invoice, the payment amount

the payment dice may subject to agency policy— is not subject to further contract settlement actions between
(1) Pay all items at the later of the due dates; pro the Government and the contractor

vided applicable interest penalties also are paid; (4) The designated paymentfiot paid the contrac

(2) Pay all items at the earlier of the due dates; or  tor after the due date.
(3) Split invoice payments, making payment by the (b) The interest penalty computation shall not include—

due date applicable to each payment class. (1) The time taken by the Government to notify the
contractor of a defective invoice, unless it exceeds the peri
32.906 Contract financing payments. ods prescribed in 32.905(e);
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(2) The time taken by the contractor to correct the be made by the designated paymefiteffor errors in cal
invoice. If the designated billing ite failed to notify the culating interest penalties.
contractor of a defective invoice within the periods-pre (e) Interest penalties under the Prompt Paymehiwill
scribed in 32.905(e), the due date on the corrected invoicenot continue to accrue—
will be adjusted by subtracting from such date the number (1) After the filing of a claim for such penalties under
of days taken beyond the prescribed notification of defectsthe clause at 52.233-1, Disputes, or
period. Any interest penalty owed the contractor will be (2) For more than 1 yeainterest penalties of less
based on this adjusted due date; and than $1.00 need not be paid.

(3) The period between the date of an attempted elec  (f) Interest penalties are not required on payment delays
tronic funds transfer and the date the contractor furnishesdue to disagreement between the Government and
correct electronic funds transfer data, provided the contractor over the payment amount, or other issues
Government notifies the contractor of the defective datainvolving contract compliance, or on amounts temporarily
within 7 days after the Government receives notice that thewithheld or retained in accordance with the terms of the
transfer could not be completed because of defective data. contract. Claims involving disputes, and any interest that

(c) Aninterest penalty shall be paid automatically by the may be payable, will be resolved in accordance with the
designated paymentfafe, without request from the cen  Disputes clause.
tractor if a discount for prompt payment is taken  (g)(1) For contracts awarded on or after Octoler
improperly The interest penalty shall be calculated on the 1989, a penalty amount (calculated in accordance with sub

amount of discount taken for the period beginning with the paragraph (g)(3) of this section) shall be paid, in addition to
first day after the end of the discount period through the datethe interest penalty amount, only if the contractor—

when the contractor is paid. _ (i) Is owed an interest penalty of $1 or more;
(d) The interest penalty shall be at the rate established (ii) Is not paid the interest penalty within 10 days
by the Secretary of th&€reasury under section 12 of the jfter the date the invoice amount is paid; and

effect on the day after the due date, except where the inter payment dice for additional penalty payment in accordance
est penalty is prescribed by other governmental authorityyyith subparagraph (g)(2) of this section, postmarked not
(e.g, tariffs). The rate in dect on the day after the due date |ater than 40 days after the date the invoice amount is paid.
shall remain fixed during the period for which an interest (2)()) Contractors shall support written demands for
penalty is calculatedThis rate is referred to as the gqgitional penalty payments with the following dakéo
“Renegotiation Board Interest Rate,” and it is published in gqgitional data shall be require@ontractors shall—
the Federal Registesemiannually on or about Janudty (A) Specifically assert that late payment inter
and :]ulyl. Information concerning this interest rate can be ggt is due under a specific invoice, and request payment of
obtained from the: all overdue late payment interest penalty and such- addi
Department of th@reasury tional penalty as may be required:;
Financial Management Service (B) Attach a copy of the invoice on which the
Washington, DC 20227 unpaid late payment interest was due; and
Telephone (202) 874-6995 (C) State that payment of the principal has been
Interest calculations shall be based upon a 360-day yearreceived, including the date of receipt.
The interest penalty shall accrue daily on the invoice- prin (i) Demands must be postmarked on or before the
cipal payment amount approved by the Government until 40th day after payment was made, except that—
the payment date of such approved principal amount; and (A) If the postmark is illegible or nonexistent,
will be compounded in 30-day increments inclusive from the demand must have been received and annotated with the
the first day after the due date through the payment datedate of receipt by the designated paymedicefon or
That is, interest accrued at the end of any 30-day period willbefore the 40th day after payment was made; or
be added to the approved invoice principal payment amount (B) If the postmark is illegible or nonexistent
and will be subject to interest penalties if not paid in the suc and the designated paymerfia# fails to make the required
ceeding 30-day periodThe interest penalty amount, the annotation, the demarsdvalidity will be determined by the
interest rate, and the period for which the interest penaltydate the contractor has placed on the demand; provided such
was computed, will be stated separately by the designatediate is no later than the 40th day after payment was made.

payment dice on the check, in accompanying remittance (3)()) The additional penalty shall be equal to 100
advice, or for an electronic funds transfdyy an appropri percent of any original late payment interest penalty
ate electronic or other remittance advickdjustments will except—
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(A) The additional penalty shall not exceed the clause to specify a period longer than 14 days if required

$5,000; to aford the Government a reasonable opportunity te ade
(B) The additional penalty shall never be less quately inspect the work and to determine the adequacy of
than $25; and the Contractor's performance under the contract.
(C) No additional penalty is owed if the (2) As authorized in 32.905(c)(1)(v), the contracting

amount of the underlying interest penalty is less than $1. officer may modify the date in subdivision (a)(4)(i) of the
(i) If the interest penalty ceases to accrue in clause to specify a period longer than 7 days for constructive
accordance with the limits stated in subparagraphs (e)(1)acceptance or constructive approval if required fraréfthe
and (e)(2) of this section, the amount of the additional Government a reasonable opportunity to inspect and test the
penalty shall be calculated on the amount of interest penaltysupplies furnished or evaluate the services performed.
that would have accrued in the absence of these limits, but (3) If applicable, as authorized in 32.906(a) and only
shall not exceed the limits specified in subdivision (g)(3)() as permitted by agency policies and procedures, the con
of this subsection. tracting oficer may insert in paragraph (b) of the clause a
(iii) For determining the maximum and minimum period shorter than 30 days (but not less than 7 days) for
additional penalties, the test shall be the interest penalty duenaking contract financing payments.
on each separate payment made for each separate contract. (c) The contracting dicer shall insert the clause at
The maximum and minimum additional penalty shall not be 52.232-25, Prompt Payment, in all other solicitations and
based upon individual invoices unless the invoices are paidcontracts (including contracts at or below the simplified
separately Where payments are consolidated for disburs acquisition threshold), except where the clause at 52.212-4,
ing purposes, the maximum and minimum additional Contract Terms and Conditions—Commercial Items,
penalty determination shall be made separately for eachapplies, and except as indicated in 32.901.
contract therein. (1) As authorized in 32.905(a)(1)(ii), the contracting
(iv) The additional penalty does not apply to pay officer may modify the date in subdivision (a)(5)(i) of the
ments regulated by other Government regulatiang, ( clause to specify a period longer than 7 days for construc
payments under utility contracts subject to farind tive acceptance, if required tofaid the Government a

regulation). reasonable opportunity to inspect and test the supplies fur
nished or to evaluate the services performed, except in the
32.907-2 Late contract financing payment. case of a contract for the purchase of a commercial item as
No interest penalty shall be paid to the contractor as adefined in 2.101, including a brand-name commercial item
result of delayed contract financing payments. for authorized resale=(g, commissary items).
(2) As authorized in 32.906(a) and only as permitted
32.908 Contract clauses. by agency policies and procedures, the contractifigeof

(a) The contracting dicer shall insert the clause at may insert in paragraph (b) of the clause a period shorter
52.23226, Prompt Payment for Fixed-Prid&rchitect- than 30 days (but not less than 7 days) for making contract
Engineer Contracts, in solicitations and contracts thatfinancing payments.
contain the clause at 52.232-10, Payments Under Fixed-

PriceArchitect-Engineer Contracts. 32.909 Contractor inquiries.

(1) As authorized in 32.905(b)(4), the contracting Questions concerning delinquent payments should be
officer may modify the date in subdivision (a)(4)(i) of the directed to the designated billingfioké or designated pay
clause to specify a period longer than 7 days for constructivement ofice. If a question involves a disagreement in
acceptance or constructive approval, if requiredftorédthe payment amount or timing, it should be directed to the con
Government a practicable opportunity to inspect and test theracting oficer for resolution.The contracting dicer shall
supplies furnished or evaluate the services performed. coordinate within appropriate contracting channels and seek

(2) If applicable, as authorized in 32.906(a) and only the advice of other &i€es as may be necessary to resolve
as permitted by agency policies and procedures, the condisagreementsSmall business concerns may obtain addi
tracting oficer may insert in paragraph (b) of the clause a tional assistance related to payment issues, late paymen
period shorter than 30 days (but not less than 7 days) folinterest penalties, and information on the Prompt Payment
making contract financing payments. Act, by contacting thé\gency's local representative from

(b) The contracting dicer shall insert the clause at the Ofice of Small and Disadvantaged Business Utilization.
52.232-27, Prompt Payment for Construction Contracts, in
all solicitations and contracts for construction (see Part 36). Subpart 32.10—Performance-Based Payments

(1) As authorized in 32.905(c)(1)(i), the contracting
officer may modify the date in subdivision (a)(1)(i)(A) of 32.1000 Scope of subpat.
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This subpart provides policy and procedures for perfor 32.1004 Procedure.
mance-based payments under non-commercial purchases Performance-based payments may be made either on a
pursuant to Subpart 32.This subpart does not apply whole contract or on a deliverable item basis, unless-other
to— wise prescribed by agency regulatiofsnancing

(a) Payments under cost-reimbursement contracts; payments to be made on a whole contract basis are applica

(b) Contracts for architect-engineer services or-con ble to the entire contract, and not to specific deliverable
struction, or for shipbuilding or ship conversion, alteration, items. Financing payments to be made on a deliverable
or repair when the contracts provide for progress paymentsitem basis are applicable to a specific individual deliverable

based upon a percentage or stage of completion; item. (A deliverable item for these purposes is a separate

(c) Contracts for research or development; or item with a distinct unit priceThus, a contract line item for

(d) Contracts awarded through sealed bid or competitive 10 airplanes, with a unit price of $1,000,000 each, has ten
negotiation procedures. deliverable items—the separate planAsontract line item

for 1 lot of 10 airplanes, with a lot price of $10,000,000, has

32.1001 Paolicy. only one deliverable item—the lot.)

(a) Performance-based payments are contract financing (a) Establishing performance based) The basis for
payments that are not payment for accepted items. performance-based payments may be either specifically

(b) Performance-based payments are fully recoverable,described event®(g, milestones) or some measurable cri
in the same manner as progress payments, in the event dérion of performanceEach event or performance criterion
default. Except as provided in 32.1003(c), performance- that will trigger a finance payment shall be an integral and
based payments shall not be used when other forms ohecessary part of contract performance and shall be-identi
contract financing are provided. fied in the contract, along with a description of what
(c) For Government accounting purposes, performance-constitutes successful performance of the event or attain
based payments should be treated like progress paymentsent of the performance criteriofihe signing of contracts
based on costs under Subpart 32.5. or modifications, the exercise of options, or other such
(d) Performance-based payments are contract financingactions shall not be events or criteria for performance-based
payments and, therefore, are not subject to the interestpayments.An event need not be a critical event in order to
penalty provisions of prompt payment (see Subpart 32.9).trigger a payment, but successful performance of each such
However these payments shall be made in accordance withevent or performance criterion shall be readily verifiable.
the agency's policy for prompt payment of contract financ (2) Events or criteria may be either severable or
ing payments. cumulative. The successful completion of a severable
(e) Performance-based payments are the preferredevent or criterion is independent of the accomplishment of
financing method when the contractindiadr finds them any other event or criteriorConversely the successful

practical, and the contractor agrees to their use. accomplishment of a cumulative event or criterion is
dependent upon the previous accomplishment of another
32.1002 Bases forperformance-based payments. event. A contract may provide for more than one series of
Performance-based payments may be made on any of theeverable and/or cumulative performance events or criteria
following bases— performed in parallel.The following shall be included in
(a) Performance measured by objective, quantifiable the contract:
methods; (i) The contract shall not permit payment for a
(b) Accomplishment of defined events; or cumulative event or criterion until the dependent event or
(c) Other quantifiable measures of results. criterion has been successfully completed.
(i) Severable events or criteria shall be specifi
32.1003 Criteria for use. cally identified in the contract.
Performance-based payments shall be used only if the (i) The contract shall identify which events or
following conditions are met: criteria are preconditions for the successful achievement of
(a) The contracting dicer and oferor are able to agree  each cumulative event or criterion.
on the performance-based payment terms; (iv) If payment of performance-based finance
(b) The contract is a definitized fixed-price type contract amounts is on a deliverable item basis, each event er per
(but see 32.1005(b)); and formance criterion shall be part of the performance

(c) The contract does not provide for other methods of necessary for that deliverable item and shall be identified to
contract financing, except that advance payments in accora specific contract line item or subline item.
dance with Subpart 32.4, or guaranteed loans in accordance (b) Establishing performance-based finance payment
with Subpart 32.3 may be used. amounts.(1) The contracting dicer shall establish a com
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approve the performance-based payment unless all-identiperformance-based payments, default, and terminations do
fied preceding events or criteria are accomplished. not constitute a Government assumption of risk.

(e) Government-caused delakntitlement to a perfer (b) If a loss occurs in connection with property for
mance-based payment is solely on the basis of successfukhich the contractor bears the risk, and the property is
performance of the specified events or performance criteria.needed for performance, the contractor is obligated to repay
However if there is a Government-caused deldne con the Government the performance-based payments related to
tracting oficer may renegotiate the performance-based the property
payment schedule, to facilitate contractor billings for any  (c) The contractor is not obligated to pay for the loss of
successfully accomplished portions of the delayed event omproperty for which the Government has assumed the risk of

criterion. loss. However a serious loss may impede the satisfactory

progress of contract performance, so that the contracting

32.1008 Suspension orreduction of performance- officer may need to act under paragraph (e)(2) of the
based payments. Performance-Based Payments clauseaddition, while the

The contracting dicer shall apply the policy and proce  contractor is not required to repay previous performance-
dures in paragraphs (a), (b), (c), and (e) of 32603 based payments in the event of a loss for which the
Suspension or reduction of payments, whenever exercisingsovernment has assumed the risk, such a loss may prevent
the Governmeng' rights to suspend or reduce performance- the contractor from making the certification required by the
based payments in accordance with paragraph (e) of thePerformance-Based Payments clause.
clause at 52.2332, Performance-Based Payments.

Subpart 32.11—Electronic FundsTransfer
32.1009 Title.

(a) Since the clause at 52.232, Performance-Based 32.1100 Scope of subpat.

Payments, gives the Government title to the property This subpart provides policy and procedures for
described in paragraph (f) of the clause, the contractfitg of Government payment by electronic funds transfer (EFT).
cer must ensure that the Government title is not

compromised by other encumbranc&sdinarily, the con 32.1101 Policy.

tracting oficer, in the absence of reason to believe (a) 31 U.S.C. 3332(e) requires payment by BR Ter
otherwise, may rely upon the contractor's certification con tain situations.The payment dice, not the contracting
tained in the payment request. officer, determines if payment is to be made by EFfie

(b) If the contracting dfcer becomes aware of any payment dice may determine not to require submission of
arrangement or condition that would impair the EFT information in accordance with paragraph (j) of the
Government's title to the property fedted by the contract clauses at 52.232-33 and 52.232-34.
Performance-Based Payments clause, the contractiing of (b) The Government will protect against improper-dis
cer shall require additional protective provisions. closure of a contractty EFTinformation. The clauses at

(c) The existence of any such encumbrance is a violation52.232-33 and 52.2324 require the contractor to submit
of the contractor's obligations under the contract, and thesuch information directly to the paymenfiog.
contracting dicer may if necessarysuspend or reduce (c) Contractors that do not have an account at a domes
payments under the terms of the Performance-Basedic United States financial institution or an authorized
Payments clause covering failure to comply with a material payment agent are exempted by 31 U.S.C. 3332 until
requirement of the contracn addition, if the contractor  Januaryl, 1999, from the requirement to be paid by EFT
fails to disclose an existing encumbrance in the cerifica The clause at 52.2323 provides for the contractor to sub
tion, the contracting fiter should consult with legal mit a certification to that é&ct directly to the payment
counsel concerning possible violation of 31 U.S.C. 3729, office in lieu of the EFTinformation otherwise required by

the False ClaimAct. the clause.
(d) Payment by EFTs the preferred method of contract
32.1010 Risk of loss. payment in normal contracting situatiortdowever in

(&) Under the clause at 52.232-32, Performance-Basedaccordance with 3CFR 208.3(c), certain classes of eon
Payments, and except for normal spoilage, the contractoitracts have been authorized specific limited exceptions as
bears the risk for loss, theft, destruction, or damage to prop listed in paragraphs (d)(1) through (4) of this section.
erty afected by the clause, even though title is vested in thethese situations, the method of payment shall be specified
Government, unless the Government has expressly assumely the payment éite, either through agency regulations or
this risk. The clauses prescribed in this regulation related to by specific agreement.
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